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ARGUMENT 

I. Appellee does not fairly present the record. 
 
This fact-intensive case requires the Court to review an extensive record.  

Because Appellee’s explicit misrepresentations might otherwise evade detection by 

even the most diligent and committed reviewer, they are addressed first, before 

turning to Appellee’s misleading characterization of the evidence as 

“overwhelming.”   

A. At trial, the State’s expert testified that the victim’s injury could 
not have occurred through defecation; Mr. Rigg’s postconviction 
expert explained that the injury likely did occur through defecation. 

 
At trial, the State’s expert Dr. Simmons interpreted notes of an examination 

performed by Dr. Silla about two days after the alleged assault.  As Appellee 

contends, “the medical evidence at trial revealed that the victim suffered an anal 

tear.”  (Answer Br., at 29).  And it is true that Dr. Simmons conceded that the 

tearing could have been caused by a consensual act.  (Answer Br., at 35).  The 

State fails to apprise the Court, however, that Dr. Simmons testified that the tear 

could not have been caused by a bowel movement.  (Tr. 658).   

Later, during state postconviction proceedings, Mr. Rigg submitted a letter 

from Dr. Michael Hellinger.  Dr. Hellinger, a colo-rectal surgeon, was much more 

qualified that Dr. Simmons, an OB/GYN, to opine on the likely causes of the 
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injury.  (Compare R. 346-73 (Hellinger CV) with Tr. 641-42 (describing 

experience of Dr. Simmons after she left Miami to attend “medical school in the 

Caribbean”)).   He concluded that “it is entirely possible that the fissure identified 

was secondary to bowel movement and not penetrating trauma.”  (R. 328).  In fact, 

Dr. Hellinger explained that the “majority of these fissures are caused by injury 

secondary to a hard bowel movement or severe diarrhea,” and that injuries 

resulting from trauma “are more often found in a location other than the posterior 

midline,” where the victim’s injury occurred.  (R. 327-28).  It is undisputed that 

feces from the victim were present at the scene, and that he had several bowel 

movements before the examination. 

Somehow, the state postconviction court concluded that “Dr. Silla was the 

expert witness who testified on behalf of the State of Florida in this case.”  (R. 389 

n.3).  It reasoned that Dr. Hellinger’s statement that “my conclusions are not 

inconsistent with the description provided by [examining physician] Dr. Silla” (R. 

328; emphasis added) signaled agreement with Dr. Simmons’s testimony.   

The Court should reject this clearly unreasonable finding of fact pursuant to 

Section 2254(d)(2), and consider that Dr. Hellinger would have testified that the 

physical evidence did not conclusively prove that anal penetration ever occurred.  

The state would not have been able to argue that “It is unrefuted that J.L. received 
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blunt force trauma to his anus.”  (Tr. 797).  Because neither the victim nor Ms. 

Torrealba witnessed any actual penetration, the State would have had a significant 

problem with its proof.  (Tr. 277-78, 346 (victim); 419-20 (Torrealba)).  A 

reasonable probability exists that if Dr. Hellinger had testified, either the jury 

would not have convicted Mr. Rigg of sexual battery, or the state court would have 

granted a motion for acquittal.  See, e.g., State v. Law, 559 So. 2d 187, 188 (Fla. 

1989) (describing Florida’s unique standard of review of evidentiary sufficiency 

where circumstantial evidence does not exclude every reasonable hypothesis of 

innocence). 

B. The November 19, 2001 letter to her judge is separate from Ms. 
Torrealba’s later, unproduced correspondence regarding her 
presence at Mr. Rigg’s trial. 

 
The State urges this Court to accept the conclusion below that no prejudice 

could arise from Counsel’s failure to use the November 19, 2001 letter to cross-

examine Ms. Torrealba.  (Answer Br. at 26).  However, the magistrate judge’s 

reasoning was based on the mistaken idea that “[t]he letter, or rather the lack 

thereof, was an issue at trial.”  (R. 658).  The magistrate judge obviously refers to 

the much later correspondence between Ms. Torrealba and the prosecutor, 

regarding whether she would testify against Mr. Rigg; this was the only letter 

discussed at trial.  (Tr. 495-505; 594; 599-603; 782-86; see especially Tr. 784 (“I 
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don’t fault you from getting something from the Court file. My problem is that you 

got something from the Court file and then it disappeared from your hands or your 

file.”) and Tr. 786 (“I am very upset that I do not have this letter as part of the 

Court file, and I am not blaming you if the letter disappears from the Court file, but 

am blaming you for obtaining a copy of it and now losing it.”)).   

The November 19, 2001 letter was available on Ms. Torrealba’s docket and 

its contents are known.  (R. 290-95).  A review of the letter belies the State’s 

argument that “trial counsel thoroughly probed Torrealba on cross-examination 

concerning her relationship with the Petitioner and the victim.”  (Answer Br., at 

26).  She writes that “A few weeks after [I broke up with Mr. Rigg], I went on a 

date with the victim in this case and had another unpleasant experience.  I was 

taken advantage of and had another emotional breakdown because of it.  Franz 

Rigg was aware of what happened to me.”  (R. 293).  The letter is not consistent 

with her testimony describing her encounters with the victim, and together with the 

testimony of James Murphy would have run counter to the State’s theory that Mr. 

Rigg masterminded an assault on the victim.  It would also have explained why the 

victim agreed that Ms. Torrealba told him that she “hired a lawyer because of what 

you did to me.”  (Tr. 354). 
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C. The testimony of Ms. Torrealba and the victim was not 
“uncontradicted.” 

 
It would be one thing to remark on the weight the State feels Mr. Rigg’s 

testimony should receive.  It is quite another, however, to describe the testimony of 

Ms. Torrealba and the victim as “uncontradicted.”  (Answer Br., at 29, 31).  Mr. 

Rigg testified on his own behalf.  He drove to Ms. Torrealba’s house because she 

asked him to come and meet the victim.  (Tr. 712-15).  When he arrived, they 

appeared to be drunk, and the victim could not navigate a simple handshake.  

Indeed, the victim was non-responsive and at times did not appear to understand 

what was happening.  (R. 720-24).  Mr. Rigg left shortly thereafter to go to a 

holiday dinner. 

In assessing Mr. Rigg’s claims, the Court should consider how his testimony 

might have been received if it had been properly supported, and resist the State’s 

invitation to treat its case as “uncontradicted.”  In fact, because neither witness 

actually described any penetration of the victim’s anus, one might as well describe 

Mr. Rigg’s own testimony as “uncontradicted.”  (Tr. 277-78, 346 (victim); 419-20 

(Torrealba)). 
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D. No evidence connected the dildo recovered from Mr. Rigg’s 
residence with the dildo allegedly used to assault the victim. 

 
The State argues that no error could occur from admitting into evidence sex 

toys recovered from Mr. Rigg’s house, because they “tended to prove that he had 

access to a dildo and the capability to sodomize the victim with it. . . .”  (R. 27).  

Every adult can purchase sex toys.  To the extent the State suggests that trial 

evidence linked the ones recovered from Mr. Riggs house to the alleged assault, it 

is incorrect.   

At closing argument the state maintained that a 19 inch or 12 inch dildo had 

been used in the assault.  (Tr. 822).  Mr. Rigg, on the other hand, described the 

item recovered from his house as a “pink one that is hooked up with a wire and 

battery pack.”  (Tr. 730; see also Tr. 825 (uncontradicted description during 

closing of recovered sex toys as “having nothing to do with this case”; Tr. 869 

(same)).  Only female DNA was found on the recovered dildo.  (Tr. 625).  The sex 

toys recovered from Mr. Rigg’s house “could not be connected to any relevant 

fact.”  Maldonado v. State, 64 So. 3d 166, 169 (Fla. 4th DCA 2011).  Because they 

were not relevant, their probative value was outweighed by the danger of unfair 

prejudice, especially when accompanied by other evidence of Mr. Rigg’s 

alternative lifestyle.  See, e.g., Francois v. State, 132 So. 3d 1206, 1208 (Fla. 3d 



7 

 

DCA 2014) (reversing due to improper evidence because possession of four rifles 

was not relevant to any issue at trial). 

E. The prosecutor’s burden-shifting comments on Mr. Rigg’s failure 
to call witnesses violated Florida law as determined by the trial 
judge. 

 
The State contends that the prosecutor’s inquiry into and comments about 

Mr. Rigg’s failure to call witnesses present at the dinner he attended after he left 

Ms. Torrealba’s apartment “were permissible comments under established Florida 

law.”  (Answer Br., at 37).  In fact, after a lengthy bench conference, the judge 

determined that Florida law permitted the prosecutor to ask only where Mr. Rigg’s 

wife was and whether memories would have been sharper closer to the date of the 

alleged incident.  (Tr. 769-772 (ruling by the trial court to “let [the prosecutor] ask 

whether or not other people’s memories would be more fresh now than then” but 

not to create any inference that Mr. Rigg’s allegations were “true or not true”)).  

The prosecutor instead went on to ask whether “it would have been interesting or 

the jury to hear the people you were with,” and whether Mr. Rigg realized at the 

time that witnesses would have been valuable to the defense.  (Tr. 775-76).  He 

also asked whether he would have told his wife about the incident as Mr. Rigg told 

it at trial.  (Tr. 777).   
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Finally, during the State’s closing argument, the prosecutor remarked that 

Mr. Rigg “had witnesses who could have helped him,” but that by fleeing and 

delaying his trial, he had lost them.  (Tr. 826; see also Tr. 891 (“[I]f he hadn’t fled 

eight years ago, he could have had those people come in and say, “He was with us.  

He didn’t do this.”)).  This creates a reasonable probability that, had Mr. Rigg’s 

trial attorney objected, the trial judge (who did not preside over the subsequent 

postconviction proceedings) would have sustained the objection.   

F. Other facts contradicting the characterization of the evidence as 
“overwhelming.” 

 
One key part of the case against Mr. Rigg was the alleged torture of Ms. 

Torrealba.   Rosa Torrealba claimed at trial that Mr. Rigg had beaten her with his 

crutches the night before the alleged assault.  (Tr. 391).  Nevertheless, she claimed 

that she was able to walk home to her house from Mr. Rigg’s residence, (Tr. 460-

61), and on her arrest the day after the victim’s examination, there was no 

indication of bruising.  (Tr. 576-78).  The victim volunteered that Ms. Torrealba 

“looked injured somehow” the following day because she was limping, and that 

she told him she had hurt herself rollerblading.  (Tr. 266-67). Although this 

corroborating detail arose spontaneously at Mr. Rigg’s trial, the victim had not 

mentioned it at trial or in depositions in Ms. Torrealba’s case.  (R. 478-79, 538).   



9 

 

The State points to “photographic evidence showing external bruises to the 

victim’s body” to advance its argument that the evidence against Mr. Rigg was 

overwhelming.  (Answer Br. 29-30).  Even the prosecutor admitted that the 

pictures were “not the best quality.”  (Tr. 298-99).   After a leading question from 

the prosecution, Detective Borges, who took the photographs, had to testify that the 

bruising was “more vivid” in person.  (Tr. 554).  Dr. Simmons was not able to 

offer any opinion about the victim’s bruises, because Dr. Silla had not recorded 

any description of them.  (Tr. 655-56).   

The State argued with great conviction that the victim was drugged against 

his will.  (Tr. 799, 820).  It fails, however, to address the testimony of Mr. Rigg’s 

expert that “the described method of the exposure to the ketamine and the resulting 

effect is not reasonable and is not possible within a reasonable degree of 

toxilogical [sic] certainty.”  (Tr. 688).  The effects of ketamine diminish too 

rapidly to result in the ordeal the victim described, (Tr. 689) and the onset 

described was most consistent with voluntary snorting or smoking.  (Tr. 690).  

Although the State disputed the duration described (Tr. 694), the victim’s 

testimony establishes that he arrived before five p.m., (Tr. 333), and his deposition 

and trial testimony in Ms. Torrealba’s case establishes that he got into his car after 

the karaoke event he planned to attend at 9:30 had started, around 10:30 or 11:00. 
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(R. 577).  His testimony at Mr. Rigg’s trial suggests he may have left as late as 2 

a.m. (Tr. 289).  According to the victim, the effects of the drug made him pull over 

shortly after he left.  His description of the experience cannot be squared with the 

fact that an injection or oral administration would have reached peak effect in less 

than an hour (Tr. 515-16, 529-30), and receded very quickly.  (Tr. 544-45).   

Finally, the State claims that “the motivations of Torrealba and the victim 

were thoroughly inquired of by defense counsel.”  (Answer Br. at 28).  Without the 

letter explaining that she had a bad experience with the victim, meaningful cross 

examination was not possible.  The additional testimony of James Murphy, if 

produced, would have further demonstrated that Ms. Torrealba had an independent 

motive to drug and assault the victim, one that had nothing to do with Mr. Rigg.  

(R. 437-48). 
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II. The Martinez doctrine excuses any failure to properly exhaust 
Mr. Rigg’s claims.  

Martinez was concerned with “constitutional claims . . . where the State 

barred the defendant from raising the claims on direct appeal.”  Martinez v. Ryan, 

566 U.S. 1, 132 S. Ct. 1309, 1320 (2012).  The Court observed that, for claims of 

ineffective assistance of counsel, “the collateral proceeding is in many ways the 

equivalent of a prisoner’s direct appeal.”  Id. at 1317.  Such claims are inherently 

better suited to postconviction review, however, due to the nature of a direct 

appeal:   

Ineffective-assistance claims often depend on evidence 
outside the trial record.  Direct appeals, without 
evidentiary hearings, may not be as effective as other 
proceedings for developing the factual basis for the claim.  
Abbreviated deadlines to expand the record on direct 
appeal may not allow adequate time for an attorney to 
investigate the ineffective-assistance claim.  Thus, there 
are sound reasons for deferring consideration of 
ineffective-assistance-of-trial-counsel claims until the 
collateral-review stage, but this decision is not without 
consequences for the State’s ability to assert a procedural 
default in later proceedings.   
 

Martinez, 132 S. Ct. at 1318.   

Like the right to effective counsel, the right to material exculpatory evidence 

is a “bedrock principle in our justice system.”  Martinez v. Ryan, 132 S. Ct. at 

1317.  The same factors that make ineffectiveness claims ill-suited for review on 
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direct appeal all apply to Brady/Youngblood claims like the one presented here, 

which depend on documents that were never made part of the record and can be 

raised in state collateral proceedings.  See Muhammad v. State, 603 So. 2d 488, 

489 (Fla. 1992) (explaining, in context of Brady claim dependent on extra-record 

allegations, that “some claims arising under Brady are proper in a rule 3.850 

motion”).  And like ineffectiveness, these claims require “investigative work and 

an understanding of trial strategy” not available to most prisoners.  Martinez, 132 

S. Ct. at 1317.   

Overall, it is “virtually impossible” to raise Brady claims like Mr. Rigg’s on 

direct review.  Trevino v. Thaler, 133 S. Ct. 1911, 1915 (2013).   No meaningful 

opportunity to raise the claim exists until postconviction proceedings.  Because Mr. 

Rigg’s claim is identical in material respects to a claim of ineffective assistance of 

counsel, the reasoning of Martinez should apply with equal force.   

The State also contends that Martinez only applies to claims that were 

denied on procedural grounds, not claims that are unexhausted and procedurally 

defaulted.  (Answer Br., at 20).  This Court has ruled that Martinez does not apply 

to claims that are unexhausted, but not procedurally defaulted.  Gore v. Crews, 720 

F.3d 811, 815 (11th Cir. 2013) (addressing claim of incompetency for execution 

that could have been raised in state court).  This holding is consistent with the 
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purpose of the Martinez exception while preventing forum shopping.  There is no 

similar logical reason to distinguish between claims that are procedurally defaulted 

because they were not raised and those that are defaulted because they were raised 

improperly.   

The State argues that Congress has prohibited granting any relief “unless it 

appears that . . . the applicant has exhausted the remedies available in the courts of 

the State.”  (Answer Br. at 20 (citing 28 U.S.C. § 2254(b)(1)(A)).  The State 

ignores, however, Section 2254(c), which provides that “an applicant shall not be 

deemed to have exhausted the remedies available . . . if he has the right under the 

law of the state to raise, by any available procedure, the question presented.”    

Although “exhausted” is sometimes used as shorthand to describe any claim raised 

in state court, technically a claim is exhausted when the applicant cannot obtain a 

decision on the merits in state court for any reason.   See, e.g., Atkins v. Holloway, 

792 F.3d 654, 657 (6th Cir. 2015) (explaining that “when a petitioner fails to 

present a claim in state court, but that remedy is no longer available to him, the 

claim is technically exhausted, yet procedurally defaulted”); Jackson v. McCollum, 

644 F. App’x 814, 815 (10th Cir. 2016) (“With no avenues left to pursue, Mr. 

Jackson has technically exhausted his claim” (citing Coleman v. Thompson, 501 

U.S. 722, 732 (1991))); Darden v. Wainwright, 725 F.2d 1526, 1545 n.40 (11th 
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Cir. 1984) (Tjoflat, J., dissenting) (describing claims as “technically exhausted, in 

that petitioner had failed seasonably to raise them either at trial or on appeal, and 

he was consequently barred from presenting them to the state courts for 

consideration on the merits.”).  There is no authority or even clear reasoning to 

support the State’s claim that Martinez only applies when “a presumptive 

application of a procedural bar” renders a claim technically exhausted but 

procedurally defaulted.  (Answer Br., at 21). 

CONCLUSION 

 This case is not the tidy “open and shut” case the State tries to present.  Only 

circumstantial eyewitness testimony could establish Mr. Rigg’s guilt.  The victim 

in this case was hallucinating under the influence of the drug Ketamine.  Ms. 

Torrealba testified in exchange for a sentence reduction, and correspondence 

detailing this disappeared from the court’s file after the prosecutor copied it.  

Neither of them actually saw any penetration occur.  Mr. Rigg, on the other hand, 

testified that he was present at Ms. Torrealba’s apartment for a short time, and left 

without major incident. 

 Consider how this trial could have gone.  Counsel could have presented the 

letter in her file that showed, contrary to the witnesses’ testimony, that Ms. 

Torrealba suffered a bad experience with the alleged victim.  Her trial record also 
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shows that the victim did not mention her alleged injuries at all during her first 

trial, but suspiciously volunteered them at Mr. Rigg’s trial.  With no physical 

evidence to corroborate her version of the events the night before the attack, her 

credibility would have suffered greatly.   

Mr. Murphy has sworn that Ms. Torrealba said she planned to take her 

revenge on the victim for anally raping her, and to take revenge on Mr. Rigg unless 

he helped her.  A well-qualified expert testified for Mr. Rigg that the victim’s 

description of the effects of Ketamine was impossible. The jury should have heard 

that the victim’s anal tear did not conclusively prove that any penetration had 

occurred at all, calling into question whether Ms. Torrealba’s revenge had gone 

beyond causing the victim to defecate uncontrollably. 

 Mr. Rigg humbly requests that the Court consider how his trial should have 

gone, and what it could have looked like.   

Respectfully Submitted,      

/s/Gray R. Proctor     
Fla. Bar No. 48192    
122 E. Colonial Dr., Suite 100   
Orlando, FL 32801    
321-445-1951     
321-445-5484 (fax)    
E-mail: gray@appealsandhabeas.com 
Attorney for Appellant Franz Rigg  
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