
No. 16-11995 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT 

 
 
 

FRANZ RIGG, 
Plaintiff/Appellant, 
 

v. 
 

WARDEN, BLACKWATER RIVER CORRECTIONAL FACILITY, et al. 
Respondents/Appellees. 

 
                        

 
On Appeal from the United States District Court 

For the Southern District of Florida, Case No. 13-cv-20886-MP-CJK 
                               

 
BRIEF FOR THE APPELLANT 

                           
 
 
Gray R. Proctor      
Fla. Bar No. 48192     
122 E. Colonial Dr., Suite 100    
Orlando, FL 32801     
321-445-1951      
321-445-5484 (fax)     
E-mail: gray@appealsandhabeas.com   
Counsel for Petitioner-Appellant Franz Rigg 
DATED:  July 19, 2016    



i 

 

STATEMENT OF INTERESTED PERSONS  
AND CORPORATE DISCLOSURE STATEMENT 

 

Pursuant to Eleventh Circuit Rule 26.1-1, I hereby certify that the following 

named persons are parties interested in the outcome of this case: 

Eric M. Cohen, defense counsel (postconviction) 

Marcia G. Cooke, S.D. Fla. District Judge 

Angel A. Cortinas, district judge 

Ronald Crider, defense counsel 

Reemberto Diaz, circuit judge 

Kevin Emas, district judge (state postconviction appeal) 

Ariana Fajardo, circuit judge 

Douglas James Glaid, Assistant Attorney General 

Maria Jimenez, Assistant State Attorney 

Thomas Logue, district judge (state postconviction appeal) 

Carlos J. Martinez, Public Defender 

James Murphy, affiant on federal habeas 



ii 

 

David Parry, Esq., defense counsel 

Peter Raben, PA defense counsel – appeal 

Leslie Rothernberg, district judge 

Minga Sanchee-Llorens, circuit judge 

John Schlessinger, circuit judge 

Frank Shepherd, district judge 

Richard J. Suarez, district judge (appeal of state postconviction motion) 

Rosa Torrealba, co-defendant (case F00-40261, 11th Jud. Cir., Miami-Dade, 

Fla.) 

William C. Turnoff, S.D. Fla. Magistrate Judge 

 

  



iii 

 

STATEMENT REGARDING ORAL ARGUMENT 

This case presents difficult issues of law, in the context of a voluminous 

record spanning two trials.  Appellant believes oral argument would aid the Court 

in resolving the questions presented. 

   



iv 

 

TABLE OF CONTENTS 

STATEMENT OF INTERESTED PERSONS ............................................... i 

STATEMENT REGARDING ORAL ARGUMENT ................................... iii 

TABLE OF AUTHORITIES ......................................................................... vi 

STATEMENT OF JURISDICTION ............................................................... 1 

STATEMENT OF THE ISSUES .................................................................... 2 

STATEMENT OF THE CASE ....................................................................... 3 

I. Background. .......................................................................................... 3 

II. Divergent accounts of the incident and Ms. Torrealba’s testimony. .... 5 

A. Night of December 12, 2000. ............................................................. 5 

B. Night of December 13, 2000, and aftermath. .................................... 7 

III. Physical evidence and expert testimony at trial. .................................18 

IV. Conviction and subsequent proceedings. ............................................24 

SUMMARY OF THE ARGUMENT ............................................................30 

STANDARD OF REVIEW ...........................................................................31 

 

 



v 

 

ARGUMENT .................................................................................................34 

I. The Martinez v. Ryan exception to procedural default applies to 
ineffectiveness claims asserted as cause to excuse the procedural default of a 
Brady/Youngblood claim. ....................................................................................34 

 

II. The evidence against Mr. Rigg was not overwhelming, and effective 
performance would have cast the trial in a different light. ...................................39 

 

III. The district court erred in rejecting Mr. Rigg’s unexhausted claims. .43 

IV.  The state court unreasonably concluded that Mr. Rigg’s exhausted 
claims lacked merit. ..............................................................................................44 

 

CONCLUSION ..............................................................................................46 

CERTIFICATE OF COMPLIANCE ............................................................47 

CERTIFICATE OF SERVICE ......................................................................47 

 

 



vi 

 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

Arizona v. Youngblood, 
488 U.S. 51 (1988) .............................................................................................. 32 

Arthur v. Thomas, 
739 F.3d 611 (11th Cir. 2014) ............................................................................ 36 

Banks v. Workman, 
692 F.3d 1133 (10th Cir. 2012) .......................................................................... 36 

Brady v. Maryland, 
373 U.S. 83 (1963) .................................................................................. 31, 34, 39 

Chavez v. Sec’y, Fla. Dep’t of Corr., 
742 F.3d 940 (11th Cir. 2014) ............................................................................ 36 

Dansby v. Hobbs, 
766 F.3d 809 (8th Cir. 2014) .............................................................................. 36 

Davila v. Davis, 
No. 15-70013, 2016 U.S. App. LEXIS 9681 (5th Cir. May 26, 
2016) ................................................................................................................... 37 

Edwards v. Carpenter, 
529 U.S. 446 (2000) ............................................................................................ 35 

Evitts v. Lucey, 
469 U.S. 387, 105 S. Ct. 830 (1985)................................................................... 38 

Gore v. Crews, 
720 F.3d 811 (11th Cir. 2013) ............................................................................ 36 

Hamm v. Comm’r, Ala. Dep’t of Corr., 
620 F. App’x 752 (11th Cir. 2015) ..................................................................... 36 



vii 

 

Harrington v. Richter, 
562 U.S. 86 (2011) .............................................................................................. 45 

Hodges v. Colson, 
727 F.3d 517 (6th Cir. 2013) .............................................................................. 36 

Jackson v. Virginia, 
443 U.S. 307 (1979) ............................................................................................ 32 

Kyles v. Whitley, 
514 U.S. 419 (1995) ...................................................................................... 32, 40 

Long v. Butler, 
809 F.3d 299 (7th Cir. 2015) .............................................................................. 36 

Lucier v. State, 
41 Fla. L. Weekly D 258, 2016 Fla. App. LEXIS 1051 (Fla. 4th 
DCA January 27, 2016) ...................................................................................... 45 

Martinez v. Ryan, 
132 S. Ct. 1309 (2012) .................................................................................passim 

Miller-El v. Cockrell, 
537 U.S. 322 (2003) ............................................................................................ 33 

Muhammad v. State, 
603 So. 2d 488 (Fla. 1992) ................................................................................. 34 

Murray v. Carrier, 
477 U.S. 478 (1986) ............................................................................................ 35 

Nguyen v. Curry, 
736 F.3d 1287 (9th Cir. 2013) ............................................................................ 37 

Porter v. McCollum, 
558 U.S. 30 (2009) .............................................................................................. 39 

Strickland v. Washington, 
466 U.S. 668 (1984) ............................................................................................ 31 



viii 

 

Trevino v. Thaler, 
133 S. Ct. 1911 (2013) ........................................................................................ 37 

United States v. Bagley, 
473 U.S. 667 (1985) ............................................................................................ 32 

United States v. Cronic, 
466 U.S. 648 (1984) ............................................................................................ 31 

United States v. Giglio, 
405 U.S. 150 (1972) ............................................................................................ 31 

United States v. Hands, 
184 F.3d 1322 (11th Cir. 1999) .......................................................................... 34 

Wasko v. Dugger, 
761 F. Supp. 1560 (S.D. Fla. 1991) .................................................................... 34 

Wellons v. Hall, 
554 F.3d 923 (11th Cir. 2009) ............................................................................ 31 

Williams v. Taylor, 
529 U.S. 420 (2000) ...................................................................................... 33, 38 

Wilson v. Warden, Ga. Diagnostic Prison, 
No. 14-10681 ...................................................................................................... 45 

Statutes 

28 U.S.C. § 2254(d)(1)............................................................................................. 33 

Other Authorities 

Micah Horowitz, An Appealing Extension: Extending Martinez v. 
Ryan to Claims of Ineffective Assistance of Appellate Counsel, 116 
COLUM. L. REV. 1299, 1312 (June 2016).   ........................................................ 37 

Justin F. Marceau, Gideon’s Shadow, 122 YALE L.J. 2482, 2501-02 
(2013) .................................................................................................................. 37 



ix 

 

Tiffany Murphy, Futility of Exhaustion: Why Brady Claims Should 
Trump Federal Exhaustion Requirements, 47 U. MICH. J.L. 
REFORM 697, 732 (Spring 2014) ......................................................................... 39 

Megan Raker, State Prisoners with Federal Claims in Federal Court: 
When Can A State Prisoner Overcome Procedural Default?, 73 
MD. L. REV. 1173, 1196 (2014) .......................................................................... 38 

Emily Garcia Uhrig, Why Only Gideon?: Martinez v. Ryan and the 
“Equitable” Right to Counsel in Habeas Corpus, 80 MO. L. REV. 
771, 808 (Summer 2015) .................................................................................... 38 

Emily Garcia Uhrig, A Case for a Constitutional Right to Counsel in 
Habeas Corpus, 60 HASTINGS L.J. 541, 600 (February 2009) ........................... 38 

 

 
 

 

 



1 

 

STATEMENT OF SUBJECT-MATTER  
AND APPELLATE JURISDICTION 

 

The denial of a federal habeas petition filed under 28 U.S.C. § 2254 presents 

federal questions, and jurisdiction is appropriate pursuant to 28 U.S.C. § 1331.  Mr. 

Rigg appeals from a final decision of the district court, pursuant to 28 U.S.C. 

§ 1291.   
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STATEMENT OF THE ISSUES 

1) Whether, when ineffective assistance of appellate counsel (IAAC) is 

asserted as an excuse for failure to raise an unexhausted Youngblood 

claim, the unexhausted IAAC claim may be considered for the first time 

on federal habeas review if the petitioner satisfies the criteria for the 

procedural default exception in Martinez v. Ryan, --- U.S. ----, 132 S. Ct. 

1309, 1320 (2012)? 

2) Whether the Martinez exception applies to Mr. Rigg’s procedurally 

defaulted claims, and whether they have merit: that the State violated his 

due process rights by failing to provide a copy of a letter written to the 

prosecutor by his co-defendant, who testified against him; and, that trial 

counsel rendered ineffective assistance by: failing to cross examine his 

co-defendant with her letters to the court, and by failing to locate and 

interview Dr. James Murphy? 

3) Whether the state court unreasonably concluded that trial counsel did not 

render ineffective assistance by failing to call an expert on rectal tearing 

and by failing to object to statements regarding Mr. Rigg’s failure to call 

witnesses?  
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STATEMENT OF THE CASE 

This factually intensive case is an appeal of an order denying the 28 U.S.C. 

§ 2254 petition by Florida prisoner Franz Rigg (“Mr. Rigg”).  On March 13, 2008, 

Mr. Rigg was convicted of sexual battery and kidnapping for an incident that 

occurred on December 13, 2000.  His co-defendant, Rosa Torrealba (“Ms. 

Torrealba”), had been sentenced to serve 16.25 years on January 11, 2002.  She 

testified against Mr. Rigg, after remaining silent at her own trial, in exchange for a 

sentence reduction. 

I. Background. 

Ms. Torrealba came to the United States from Venezuela at age 9 or 10, 

under the auspices of the “Analysis Group.”  (D.E. 11-2, at 21-26 (letter of Ms. 

Torrealba to sentencing judge)).  The director of the organization, Edwin Martinez, 

molested her and isolated her from the outside world.  (Tr. 371-72).  In 1999, after 

his arrest, Ms. Torrealba and his other wards were left homeless.  Ms. Torrealba 

was sixteen years old.  She began using drugs and committing acts of self-harm, 

and attempted suicide on several occasions.  (Tr. 263; D.E. 11-2, at 21-26). 

Ms. Torrealba met Mr. Rigg at the office of chiropractor James Murphy 

(“Dr. Murphy”).  (Tr. 373, 701).  Mr. Rigg worked as a massage therapist, and Ms. 

Torrealba was the office receptionist.    Mr. Rigg helped her find a therapist, a job 
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at a local mall (to meet younger people), and an apartment.  (Tr. 376-77, 707-09).  

Mr. Rigg and his wife Elby often provided transportation for Ms. Torrealba as 

well. 

Eventually, the relationship progressed until Ms. Torrealba was in a sexual 

relationship with both Mr. Rigg and his wife Elby.  (Tr. 702-704).  Around 

Thanksgiving in 2000, during a trip to Busch Gardens, Ms. Torrealba broke off the 

relationship when, for the first time while sober, she saw Mr. Rigg and Elby having 

sex.  (Tr. 381-82; 706-07). 

The victim in this case, “J.L.”, met Ms. Torrealba at the mall in December 

2000 and asked her on a date.  J.L. and Ms. Torrealba had sex on that first date, 

before going out to sing Karaoke.  (Tr. 318-20; Tr. 383-84).  According to J.L., the 

following day Ms. Torrealba approached him at work wanting to know whether he 

thought she was a “slut.”  J.L. responded “No, I think we have a lot of chemistry,” 

which appeared to reassure her.  (Tr. 261).  They arranged a second date a couple 

of days later (Tr. 264), during which Torrealba withdrew from their physical 

intimacy, explaining that she wanted to get to know him better.  The rest of the 

date consisted of conversation.  (Tr. 262).   
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II. Divergent accounts of the incident and Ms. Torrealba’s testimony. 

The details of the incident emerge from testimony from Mr. Rigg, Ms. 

Torrealba, and J.L.   

A. Night of December 12, 2000. 

Mr. Rigg and Ms. Torrealba agreed that they met on the night of December 

12, 2000.  However, their testimony as to the events of that night could not have 

been more different. 

Mr. Rigg testified that Ms. Torrealba called him at 3:00 a.m., telling him “I 

don’t know where I’m at.  I’m at Flannigan’s.  Could you please come pick me up?  

Nobody else can pick me up.”  (Tr. 711).  Ms. Torrealba explained to him that she 

had gone out on a date that had not ended well, and that she “found herself” at 

Flannigan’s.  (Tr. 712).  He and Elby picked her up and took her back to the Riggs’ 

residence, where a “very harsh verbal” argument ensued.  (Tr. 711).  Mr. Rigg 

drove her home the following morning.  (Tr. 767). 

Ms. Torrealba’s version was quite different.  According to her, she 

accidentally took the wrong bus after staying late at work to close the store.  (Tr. 

386).  She was taking a lot of drugs and dealing with severe depression, and she 

would “sometimes black-out and just completely like lose time, lose periods of 
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time.”  (Tr. 387).  She ended up at a restaurant, and called Mr. Rigg from there.  

(Tr. 388).  Mr. Rigg came and took her back to his house.  (Tr. 388-89).   

 According to Ms. Torrealba, Mr. Rigg was upset because he suspected that 

she had not actually gotten the wrong bus, but instead been with someone who had 

left her at the restaurant.  (Tr. 389).  He demanded that she tell him about the 

details of her recent dates with J.L.  (Tr. 390).  She told him that she had had 

unprotected anal sex with J.L., which upset him greatly.  (Tr. 390).   

Ms. Torrealba then testified, for the first time, that she had been tortured.  

According to her, Mr. Rigg got some duct tape from his wife and used it to bind 

her hands and ankles, and to tape her mouth.  (Tr. 390).  Mr. Rigg then used his 

crutches to beat Ms. Torrealba all over her body (Tr. 391).  Mr. Rigg was incensed 

because he thought she had broken up with him to see other people.  (Tr. 391).  

“He told me that I had put him in danger for having unprotected sex, that all he 

tried to do was love me and be there for me, and he told me that I was going to be 

outside and sleep with the dogs where I belong.”  (Tr. 391).  He asked whether she 

wanted to die by a knife or to drown; when she said she’d rather be cut, he dunked 

her in the pool until she was “waking up coughing water.”  (Tr. 392).  He then tried 

to make her eat dirt.  (Tr. 392).  He left her outside to sleep, still bound.  (Tr. 393). 



7 

 

Later, Officer Borges would testify that he did not observe any injuries or 

bruises to Ms. Torrealba when she was arrested less than a week later, and that Ms. 

Torrealba did not complain of any.  (Tr. 577-78).  J.L. testified at Mr. Rigg’s trial 

that Ms. Torrealba was limping due to what she referred to as a skating accident 

(Tr. 267).  This detail was not elicited or disclosed during the proceedings against 

Ms. Torrealba.  (See Torrealba Trial Transcript at 234; Deposition of J.L. for 

Torrealba Trial at 40). 

B. Night of December 13, 2000, and aftermath. 

Ms. Torrealba’s testimony at Mr. Rigg’s trial was mostly consistent with the 

testimony she had observed J.L. give at her own trial years before.  Mr. Rigg 

described a substantially different series of events.   

After the incident, Ms. Torrealba was arrested and released, but her bond 

was revoked.  (Tr. 427-31).  She was subsequently tried and convicted.  Mr. Rigg 

fled to Panama, and eventually was extradicted.  (Tr. 573-74). 

1. Testimony of Franz Rigg 

Mr. Rigg testified that Ms. Torrealba invited him to meet J.L., and that he 

agreed to stop by quickly before his dinner plans.  (Tr. 712-15).  He drove his 

wife’s car, an automatic, because he had fractured his ankle and could not drive his 

own car.  (Tr. 716-17).  Torrealba and J.L. appeared inebriated, and J.L. pulled Mr. 
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Rigg down as they shook hands.  (Tr. 720-22).  J.L. did not appear to understand 

what was happening, and did not respond to Mr. Rigg.  (Tr. 722-24).   

After an extremely brief and uncomfortable conversation on the couch, Mr. 

Rigg got up to leave.  (Tr. 724).  He asked Rosa to accompany him out, and J.L. 

followed them out to the breezeway, where J.L. and Rosa smoked cigarettes.  (Tr. 

725).  J.L. said several times that he was also going to leave.  (Tr. 725).  As Mr. 

Rigg left, he told J.L. that he should not drive, and asked Rosa to keep him at her 

place for a while.  (Tr. 725).  Ms. Torrealba called Mr. Rigg that night, distraught 

because J.L. had “freaked out.”1 (Tr. 727). 

Mr. Borges arranged a date for Mr. Rigg to surrender and face charges of 

sexual battery and kidnapping.  (Tr. 573).  However, Mr. Rigg did not surrender, 

and a warrant was issued.   

Mr. Rigg explained that he fled to Panama: 

 Because I would end up here trying to explain my 
lifestyle, trying to defend myself for my very life, for my 
freedom, so I wouldn’t rot in jail for the rest of my life.
 Just the accusation, even if I win my trial, 
destroyed my career.  I have lost my marriage.  I have 
lost my reputation.  I have lost everything I worked for 

                                           

1 The court sustained the state’s objection to Mr. Rigg’s testimony that Ms. 
Torrealba told him that J.L. had “freaked out.” 
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my whole life, and even if I am acquitted, I can’t get that 
back.  There’s nothing to get back. 
 

(Tr. 733).   

After a few months in Panama, Mr. Rigg found work despite his status as an 

illegal immigrant.  (Tr. 734).  Eventually a co-worker turned him in.  (Tr. 735).   

The State argued that, because Mr. Rigg would have been better able to 

present a defense if he had not fled, that he must not have actually had any defense.  

The prosecutor accused Mr. Rigg of “telling this jury you were not mentally acute 

enough [at the time] to realize, you know, ‘I have potential alibi witnesses.  I have 

people with whom I had dinner plans.  I had my wife.’”  (Tr. 775).  She then asked 

Mr. Rigg “You don’t think it would have been interesting for the jury to hear the 

people you were with that night?”  (Tr. 775).  Mr. Rigg explained, “that the event 

in question was independent of the dinner party.  I am not saying I couldn’t have 

been in the apartment, because I was, and the dinner party.  I am saying I had 

dinner plans and I don’t know where I had them.”  (Tr. 776).  The prosecutor also 

suggested that he would have told his wife and friends what had happened, (Tr. 

777), and asked directly “where is your wife?”  (Tr. 778). 
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This theme continued at closing argument when the state commented that 

“He had witnesses who could have helped him, his wife, people at the dinner party.  

He lost all this by fleeing.”  (Tr. 826; see also Tr. 891 (“[I]f he hadn’t fled eight 

years ago, he could have had those people come in and say, ‘He was with us.  He 

didn’t do this.’”)). 

2. Testimony of J.L. 

According to J.L., Ms. Torrealba called around 3 p.m. and invited him over 

to have pizza and beer.  (Tr. 264).  When he arrived sometime between 4:00 and 

6:45 p.m.  (Tr. 336-338), J.L. had to wait five or six minutes between the time he 

knocked and the time she opened the door (Tr. 266-67).  Unlike his deposition and 

trial testimony in proceedings against her, in Mr. Rigg’s case J.L. testified that he 

noticed that Ms. Torrealba was limping.  (Tr. 266, 334.).  Ms. Torrealba did not 

have any pizza, but she offered him a drink made from “Kahlua and something.  It 

was a dark drink in a martini glass.”  (Tr.  267).  When J.L. finished his drink she 

brought him another of the same, but brought herself a beer instead.  (Tr. 268-269).  

J.L. told the jury that he began to feel something strange in addition to intoxication.  

(Tr. 270).   

After bringing J.L. a third drink, Ms. Torrealba told him she wanted to 

introduce him to her roommate, Steve.  (Tr. 271).  Steve was a bald, soft-spoken 
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man, 6’2” or 6’3” in height, and very muscular, with a goatee.  (Tr. 272-73).  At 

trial J.L. identified Mr. Rigg as “Steve.”  (Tr. 273).  Steve began to leave, 

explaining that he had a party to attend.  (Tr. 273).  J.L. got up to shake Steve’s 

hand, at which point Steve grabbed J.L. and started to choke him.  (Tr. 274).   

According to J.L., Steve slammed him against the wall, and threatened to 

“stick a 19 inch dildo up [his] ass” and publish pictures of it on the Internet, and 

that “[t]his is what happens when you sleep with girls on the first date.”  (Tr. 275).  

J.L. felt a “light sensation” in his neck, “like pressure, or a prick,” and heard Steve 

tell him “You are going to lose complete control of your body.”  (Tr. 275).  Steve 

threatened to break J.L.’s neck and put him in the trunk of his car if he did not stop 

resisting.  (Tr. 275).  Within a minute of the pricking sensation, J.L. lost control of 

his body.  (Tr. 344). 

J.L.’s body went limp as he lost control, and shortly thereafter his “mind 

went” and he began to hallucinate uncontrollably.  (Tr. 276).  “At one point, I 

mean, it was as much as seeing like a cathedral of demons flying around.”  (Tr. 

276-77).  He felt himself being dragged around, at which point he sobered up 

enough to confirm that he was not hallucinating the movement.  (Tr. 277).  J.L. lost 

touch with reality for a while after that; the next thing he recalled was being 

propped up, feeling a severe pain in his rectum, and needing to defecate.  (Tr. 277).  
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J.L. had no recollection of being anally penetrated.  (Tr. 346).   

Afterward, he remembered lying against the bed, looking down and seeing 

his shorts around his ankles.  Steve pulled up J.L.’s shorts and then took J.L. back 

to the couch.  (Tr. 278).  Fearing for his life, J.L. began to make positive comments 

such as “You guys are the best.”  (Tr. 285).  He claimed he remembered Ms. 

Torrealba asking whether he could still attend law school, to which Steve 

responded “It will wear off.  He’ll be okay.”  (Tr. 287).   

After Steve left, J.L. walked outside and sat on the pavement.  It was then 

that he noticed that he was bleeding heavily from his rectum.  (Tr. 288).  He then 

went to his car, where asked “Why did you do that?  What did you do?”  Ms. 

Torrealba replied that J.L. had just had a bad trip.  J.L. asked again what she had 

done to him, at which point Torrealba “started getting scared” and went back into 

her apartment.  (Tr. 288). 

J.L. drove away, but he was still hallucinating badly and did not have any 

depth perception, so he pulled over in a parking lot about 1/4 of a mile away.  (Tr. 

289).  About four hours later, “as the sun [was] coming up,” J.L. came to and drove 

home.  (289-90).  He did not call the police at first because he was humiliated.  (Tr. 

291).  He was heavily bruised and his rectum was bleeding.  (Tr. 290).  However, 

later that day J.L. went to a Christmas party at his workplace.  (Tr. 291). 



The following day J.L. received a call from Torrealba, who told him that she 

had retained a lawyer.  (Tr. 293).  J.L. responded that “I got a lawyer too,” 

although he didn’t really understand what was happening.  (Tr. 294).  He told 

Torrealba never to call him again.  (Tr. 294).   

According to J.L., this “was like the catalyst.  I couldn’t live the rest of my 

life without this certain action being done about that. . . . I got this crazy person 

calling me.”  (Tr. 359).  J.L then told his mother, a physician, what had happened.  

On her advice, he called the police on Friday.  (Tr. 295).  Pictures were taken that 

documented bruises and choking.  (Tr. 298-99).  Additionally, J.L. was examined 

by a doctor who diagnosed a rectal tear.  (Tr. 295-96).  The examination did not 

reveal any needle mark.  (Tr. 357).  J.L. did not seek any pain medication.  (Tr. 

358). 

3. Testimony of Rosa Torrealba

Ms. Torrealba’s testimony picks up from her version of the night before.  

According to Ms. Torrealba, the following morning Mr. Rigg told her that he 

didn’t believe her and that he wanted to meet J.L. and hear his version of the story.  

(Tr. 393-94).  Later that day, Mr. Rigg instructed her to call J.L. and ask him to 

come to her apartment.  (Tr. 395-96).   

13 
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Ms. Torrealba testified that her roommate Steve was gone when Mr. Rigg 

arrived with a duffel bag.  (Tr. 398).  He produced a clear container filled with a 

Kahlua drink, and told Ms. Torrealba that she should make sure that J.L. drank it, 

but not to drink as much as J.L.  (Tr. 399-400).  If J.L. asked, she was to tell him 

that it was Kahlua and something else.  (Tr. 465-66).  Ms. Torrealba claimed that 

she did not find this strange at all.  (Tr. 400).   

Ms. Torrealba told the jury that Mr. Rigg then waited in Steve’s bedroom.  

When J.L. arrived, Mr. Torrealba was drinking a beer, so that she wouldn’t have to 

drink too much of the Kahlua drink.  (Tr. 410).  J.L. eventually drank his drink, her 

unfinished drink, and then one more over a half-hour period.  (Tr. 412).  J.L. and 

Torrealba sat in the living room and discussed their relationship.  (Tr. 411-12).  

Around a half-hour after J.L. arrived, Mr. Rigg called the apartment’s telephone 

from his own cellular phone and explained that he had heard enough, and that he 

was going to leave.  (Tr. 413-14).   

When Mr. Rigg came into the common area, he introduced himself as Steve.  

(Tr. 414-15).  As he left, J.L. also started to leave.  (Tr. 415).  Mr. Rigg shook 

Steve’s hand, and then put him a headlock and forced him to the floor.  (Tr. 416).  

Ms. Torrealba described Mr. Rigg hitting J.L. in the neck and punching his body 

while he told him “that ‘this is what happens to men that have sex with young girls 
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on the first date,’ and that he was going to insert a 19 inch dildo up his butt and 

post pictures of it on the Internet for his friends to see.”  (Tr. 417).  When a 

neighbor came to the door to investigate the noise, Mr. Rigg dragged J.L. into her 

bedroom.  (Tr. 417-18).  Ms. Torrealba told the neighbor that everything was O.K.  

(Tr. 419). 

Ms. Torrealba testified she then went into the bathroom, where she stayed 

until Mr. Rigg came to get her.  (Tr. 419-20).  At that point, “J.L. was -- he was in 

my room leaning against the futon and his legs were open with his pants down to 

his knees and there were sheets of paper laying on the futon, of signs, I guess.”  

(Tr. 420).  Mr. Rigg was taking pictures of J.L., who was mumbling incoherently, 

with his eyes half open and rolled back into his head.  (Tr. 420).  There appeared to 

be fecal matter on the floor. (Tr. 420).  Ms. Torrealba thought she saw a large dildo 

in a plastic shopping bag.  (Tr. 421).   

According to Ms. Torrealba, she helped Mr. Rigg pull up J.L.’s shorts and 

took him back to the living room sofa, where Mr. Rigg joined them after several 

minutes.  (Tr. 422-23).  Ms. Torrealba asked whether J.L. was going to be O.K., 

concerned because his eyes were rolled into his head and he was saying 

nonsensical statements like “I love gay people.”  (Tr. 423).  Mr. Rigg told her that 

would be OK in 10-15 minutes, but not to let him drive in the meantime because he 
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might hurt himself.  (Tr. 424).  Mr. Rigg then left, taking everything he had 

brought.  (Tr. 424).  Ms. Torrealba never saw any drugs or syringes.  (Tr. 466). 

Ms. Torrealba explained that she had threatened J.L. with legal action to 

ensure that he took an HIV test after their unprotected sex.  According to Ms. 

Torrealba, Mr. Rigg returned later that night and gave her a card from a private 

attorney, whom she called.  (Tr. 426-27).  The attorney told her not to worry.  (Tr. 

426).  She claimed she called J.L. and told him that she wanted him to take an HIV 

test, or she would seek legal representation.  (Tr. 427).   

Ms. Torrealba claimed several times that she did not believe that she could 

be convicted at her own trial because of what Mr. Rigg had told her.  However, she 

admitted that her lawyer had explained to her that under Florida’s principal statute, 

she could be convicted based on acts contributing to the crime.  (Tr. 507).  She 

understood that “[b]y being there with him and assisting him in any way, you could 

be just as guilty as the person that committed the crime.”  (Tr. 507).  Nevertheless, 

she did not believe she could be convicted under the law, and therefore did not 

testify at her own trial.  (Tr. 508). 

Ms. Torrealba testified against Mr. Rigg in exchange for a sentence 

reduction.  At trial, the State claimed that Ms. Torrealba had initiated contact by 

sending a letter to them.  However, the State never provided that letter to the 
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defense.  (Tr. 495).  The prosecutor explained that she had copied the letter from 

Ms. Torrealba’s file but no longer had a copy.  (Tr. 496).   

The next day began with a discussion of the missing letter.  Prosecutor 

Jimenez informed the Court she could not locate the letter, but found “a letter 

reflected in CJIS in June of ‘06.  I have a feeling that is probably the letter, but it’s 

not in the Court file.  I don’t know why.”  (Tr. 599).  She appeared to remember 

only that Ms. Torrealba wrote, basically, “‘I want to see a prosecutor.  I want a 

prosecutor to come see me.’”  (Tr. 599).  The circuit court offered to allow the 

prosecutor’s testimony or to give the jury a curative instruction, perhaps one that 

disavowed the existence of the letter.  (Tr. 601-02).    

At the end of the trial, Rigg’s counsel moved for a mistrial on the grounds 

that the missing letter could have been Brady material.  (Tr. 782).  Ultimately, 

concluding that there was nothing the circuit court could “humanly do to remedy 

the situation,” (Tr. 785), the court denied the motion for a mistrial but gave counsel 

permission to argue, “‘Where is the letter?’” during closing arguments.  (Tr. 786).  

The jury was not instructed on spoliation or otherwise informed that they could 

draw a negative inference from the fact that the letter was missing.  (R. App. 134-

151). 
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III. Physical evidence and expert testimony at trial.

Dr. Karen Simmons, M.D. was an obstetrician gynecologist and director of 

the Rape Treatment Center at Jackson Memorial Hospital.  (Tr. 641).  Dr. 

Simmons did not have contact with J.L.  Her testimony based on the report of 

examining physician Dr. Scott Silla, who had worked at the Center.  (Tr. 646).  Dr. 

Silla had recorded that J.L. had “numerous bruises, some on the face, scratches of 

the neck, and the other side of the neck.  There were also bruises on the arm, and 

he documented an abrasion on the knee, and, also, documented some bruises that 

he drew on the back.”  (Tr. 647).   

Although there was a scratch on J.L.’s neck, Dr. Silla did not find any 

evidence of a needle mark.  (Tr. 659; see R. App. 63 (photograph documenting the 

scratch)).  J.L. had reported that he had last had sexual intercourse a week before 

the exam.  (Tr. 648).  Dr. Silla recorded that J.L. was suffering from a fresh rectal 

tear with scant bleeding.  (Tr. 652).  She described it as fresh, “consistent with 

blunt penetrating trauma.”  (Tr. 653). 

On cross-examination Dr. Simmonds conceded that she had never examined 

J.L.  (Tr. 654).  Dr. Simmons admitted that the tear could be consistent with many

acts other than rape, such as a consensual act.  (Tr. 658, 662).  However, Dr. 



19 

Simmonds thought that it was not possible that a bowel movement could ever 

cause a fissue like J.L.’s.  (Tr. 658).2   

Forensic Toxicologist Chip Walls testified that J.L’s urine tested positive for 

both ketamine and marijuana.  (Tr. 523).  He testified generally regarding the 

effects of ketamine.  (Tr. 509-549).  He opined that, if ingested, the peak effect 

would occur thirty to forty-five minutes later.  (Tr. 513).  To cause a dissociative 

state, an individual would have to consume “[i]n excess of several hundred 

milligrams.”  (Tr. 539).  An intramuscular injection might take fifteen to forty-five 

minutes and require a few hundred milligrams, depending on tolerance, while an 

intravenous administration might work in two or three minutes with only a few 

milligrams.  (Tr. 516).  The needles discovered in Mr. Rigg’s residence could 

administer enough to anesthetize an individual with an intravenous or arterial 

injection.  (Tr. 517, 566-68).  Any injection would leave a mark.  (Tr. 535). 

The defense called forensic toxicologist Ron Bell as an expert witness 

regarding the administration and effects of ketamine.  (Tr. 679).  Mr. Bell 

explained that ketamine users enjoy the out-of-body anesthetic experience: 

2 During state postconviction proceedings, Mr. Rigg would produce evidence from 
a much more well-qualified doctor that defecation caused the vast majority of such 
tears, and that forcible trauma more often caused a different sort of tear. 
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The typical desired effect of the street user . . . . is complete 
dissociative effect.  This is a dissociative anesthetic and 
total disassociation is the desired effect of people that 
generally use these drugs and they have what can be 
thought of as a total out of body experience, and during 
that experience, over that period of time they are unaware 
of their body completely and unaware of their 
surroundings.   

(Tr. 684).   When taken orally, users typically feel ketamine’s onset around 30 

minutes after ingestion, although 15 minutes is possible.  (Tr. 684).  However, 

maximum effects are usually felt after an hour.  (Tr. 684). 

Because ketamine breaks down during digestion, Mr. Bell thought it 

“virtually impossible” to reach a dissociative state through oral administration.  

(Tr. 684).  For intramuscular injections, Mr. Bell thought it would require 100-150 

milligrams of ketamine, administered in two injections, to achieve that level of 

anesthetic effect.  (Tr. 685).  Additionally, each injection would “have to be 

administered rather slowly over the course of a couple seconds.  It can’t just be put 

into the muscle tissue and be effective.”  (Tr. 685).  When so administered, “the 

onset of the effects is typically within about five to ten minutes, but the duration of 

effects is only about an hour after that.”  (Tr. 685). 

Mr. Bell explained that J.L.’s version of events was inconsistent with 

administration both orally and by injection: 



21 

In either case this drug just doesn’t respond that 
quickly.  For it to be administered and then to be 
incapacitated within a couple of minutes, it just doesn’t 
happen.  It’s not consistent at all with the way ketamine 
actually acts in a person’s system.  Regardless of the 
administration, it takes time for the onset to occur.  That’s 
just the beginning of the onset, the beginning of the 
symptoms.  It takes additional time to reach a level in 
which one may become incapacitated. 

(Tr. 686).  

For oral or intramuscular administration, J.L.’s testimony “[e]ither is 

inconsistent with what is known and the way ketamine affects individuals that use 

the substance.”  (Tr. 686).  As for direct injection into a vein or artery, although 

that would produce a more rapid onset, it would still take a “couple of minutes for 

the body to circulate the drug throughout the body and effects to occur, and still 

take some time for the maximum effect to be established.”  (Tr. 687).   

Additionally, Mr. Bell found it “virtually impossible” for J.L. to have 

received an intravenous injection under the circumstances he described.  Arteries 

are “thick-walled vessels” and hospitals and clinics generally use a surgical 

procedure to collect arterial blood.  (Tr. 687).  If an artery had been punctured, 

obvious bleeding would have occurred.  (Tr. 688).  As for veins, “the veins in the 

neck are very deep, well below the surface.  As far as injecting the needle and 

putting it within the vein itself long enough to make the injection of a complete 
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dose of the drug where the person is involved in some type of a struggle, again, my 

opinion is that that would virtually be impossible to happen.”  (Tr. 688).   

Mr. Bell further rejected the idea that J.L.’s version of events was consistent 

with an oral dose and then a later intramuscular injection.  (Tr. 688).  “That is just 

not consistent with the symptoms described and what’s known about ketamine, 

how ketamine has to be introduced to the body to produce its effect.”  (Tr. 688).  

His ultimate opinion was that “the described method of the exposure to the 

ketamine and the resulting effect is not reasonable and is not possible within a 

reasonable degree of toxilogical [sic] certainty.”  (Tr. 688-89) 

Mr. Bell also took issue with J.L.’s depiction of the duration of the 

ketamine’s effect.  (Tr. 689).  “Ketamine is a relatively fast acting drug, which 

means that it’s introduced into the body.  At some point, regardless of the route of 

administration, the maximum effect occurs, but that maximum effect is relatively 

short lived, typically no more than an hour, and then the effects thereafter diminish 

rapidly.  Within two to three hours the effects are virtually gone.  So the idea of 12 

hour or more period experiences, influence, and modulating effects is just not 

reasonable.”  (Tr. 689 [sic]).  Ultimately the story was “just not consistent with an 

involuntary administration,” and most consistent with intranasal use (snorting) or 

with smoking.  (Tr. 690).   
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On cross-examination, Mr. Bell maintained that even if a person was 

completely still, an intravenous injection to the neck is “very, very difficult.  It 

would even be difficult for medical personnel to be able to make an intravenous 

injection in the vein of the neck.”  (Tr. 693).  On redirect he confirmed that any 

injection in the neck would be expected to leave visible evidence.  (Tr. 696). 

Officer Borges observed discoloration on the rug in Torrealba’s room as 

though it had been cleaned, but did not search it because Mr. Bockus lacked the 

authority to consent to a search of her room.  (Tr. 559, 579).  He did not find any 

blood or other bodily fluids where J.L. had claimed to be sitting on the concrete in 

front of the apartment.  (Tr. 580).  Indeed, he did not find blood anywhere in the 

house at all.  (Tr. 580-81). 

Testing matched J.L.’s DNA profile with the stains found on Ms. 

Torrealba’s rug.  (Tr. 613-14).  Testing also returned a “presumptive” positive test 

for blood.  (Tr. 632).    
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IV. Conviction and subsequent proceedings.

Mr. Rigg appealed his conviction, raising four grounds:  One, that the trial 

court erred by admitting collateral crimes evidence (testimony of Ms. Torrealba) 

(D.E. 11-1, at 57); two, that Mr. Rigg’s due process rights were violated by 

offering Ms. Torrealba an unlawful sentence reduction (Id. at 64); three, that the 

court committed an error of state law in failing to grant the motion for acquittal on 

the kidnapping charge (Id. at 71); and four, that the trial court erred by admitting 

into evidence the syringes seized from Mr. Rigg’s home.  (Id. at 74).  The 

conviction was affirmed without written opinion, the motion for rehearing was 

denied on May 28, 2010, (Id. at 149), and the mandate issued on June 14, 2010.  

(Id. at 151). 

On December 10, 2010, the court granted Mr. Rigg’s motion to reduce 

sentence, imposing a 27.8-year term of incarceration.  (D.E. 11-2, at 8). 

In his postconviction motion filed June 10, 2011, Mr. Rigg argued, inter 

alia, that trial counsel rendered ineffective assistance by:  failing to object to the 

prosecutor’s comment on Mr. Rigg’s failure to produce witnesses to his 

whereabouts the night of December 13, (D.E. 11-2, at 16-17); and failing to retain 

a medical expert to offer alternate theories on how J.L.’s rectum was torn.  (D.E. 
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11-2, at 53-57).  In support of the latter claim, Mr. Rigg submitted an opinion letter

from Dr. Michael Hellinger, an extraordinarily qualified Colo-rectal surgeon and 

professor of surgery (D.E. 11-2, at 77-104), who explained that the “vast majority” 

of all such fissures occur secondary to injury caused by bowel movements.  (D.E. 

11-2, at 58).  Other causes of injury generally cause fissures in different locations.

(Id.). 

On April 29, 2012, the trial court denied the postconviction motion.  (D.E. 

11-2, at 110).  The trial court determined that there was “overwhelming evidence”

of Mr. Rigg’s guilt even if the Dr. Silla had not testified that defecation could not 

have caused J.L.’s injury.  (D.E. 11, at 115-20).  The trial court also somehow 

concluded that Dr. Hellinger agreed with the state’s expert because he wrote that 

“‘my conclusions are no [sic] inconsistent with the description provided by Dr. 

Silla.’”  (D.E. 11-2, at 120).  As for the comments on uncalled witnesses, the court 

found these were proper under state law.  (D.E. 11-2, at 3-5).  These two rulings 

were appealed.  (D.E. 11-2, at 138-58).  They were affirmed without written 

opinion, and the mandate issued on January 25, 2013. 

Federal habeas proceedings began on March 12, 2013.  Mr. Rigg raised eight 

grounds for relief in the original petition, (D.E. 1, at 2-5), and requested leave to 

add an additional claim on August 28, 2013 (D.E. 23), which the court granted.  
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(D.E. 28).  As delineated in the amended petition, Mr. Rigg raised the following 

claims: 

Ground 1:  Not appealed. 

Ground 2:  The State of Florida violated Mr. Rigg’s right to due process by 
suppressing material exculpatory evidence. 

Ground 3a:  Mr. Rigg’s counsel rendered ineffective assistance by failing to 
cross-examine Ms. Torrealba using a letter she wrote to the trial court. 

Ground 3b:  Mr. Rigg’s trial counsel failed to retain a medical expert to 
testify about the fissure in J.L.’s rectum.   

Ground 3c:  Mr. Rigg’s trial counsel failed to object when the State’s 
Attorney commented on his failure to produce witnesses at trial, improperly 
shifting the burden of proof to Mr. Rigg and violating his right against self-
incrimination under state and federal law.  

Grounds 3d and 3e:  not appealed.  

Ground 3f:  Mr. Rigg’s trial counsel rendered ineffective assistance by 
failing to locate and interview Dr. James Murphy. 

Ground 3g:  The cumulative effect of counsel’s deficient performance 
prejudiced Mr. Rigg’s case.   

(D.E. 29, at 2-5). 

The Court also permitted Mr. Rigg to expand the record to include 

transcripts of J.L.’s trial and deposition testimony from Ms. Torrealba’s earlier 

criminal case (D.E. 30-8 to 30-10), as well as an affidavit from Dr. Murphy.  (D.E. 

30-1).  Dr. Murphy averred in relevant part that:
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3. After working for me for approximately two
months, Ms. Torrealba began sharing information that 
made me uncomfortable, relating to all of the men in her 
family having molested her as a child. 

4. Ms. Torrealba would tell me later in the week
that she had a great family, as though she had never told 
me about the abuse she suffered.  This cycle of relating the 
abuse to me and then appearing to forget about it continued 
over the course of her employment. 

. . . . 

6. While she lived with the Riggs, Ms. Torrealba
told me, “Franz is going to leave [his wife] for me.” 

. . . . 

8. [M]s. Torrealba told me that she had gone on
a date with a man she had met at the mall.  She told me 
that her memories were hazy, but that she could remember 
that he took her clothes off and had anal sex with her 
against her will.  When I advised her to go to the police, 
she told me that her date had threatened to have her family 
deported. 

9. Ms. Torrealba told me that she planned to get
revenge on her date by some other means.  Ms. Torrealba 
also hold me that she was angry at Mr. Rigg for letting this 
happen to her, and she wanted revenge on him for failing 
to help her settle the score with her date. 

10. I also spoke to Mr. Rigg during this period of
time.  Mr. Rigg told me that he had advised Ms. Torrealba 
to go to the police, and that he did not want to have any 
contact with her. 

11. In the Summer of 2011, . . . I related the above
to [postconviction counsel] in the context of explaining 
what I thought had happened in connection with the 
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criminal proceedings; I did not, however, explain that the 
information came directly from Ms. Torrealba. 

(D.E. 30-1). 

In the report and recommendation, the magistrate judge concluded that none 

of Mr. Rigg’s claims were meritorious.  Claim 2 was rejected as procedurally 

defaulted.  (D.E. 65, at 12).  Claim 3a’s rejection appeared to be based on a 

mistake, as the magistrate judge described the letter referenced in the 

Brady/Youngblood claim, instead of the letter Ms. Torrealba sent to the sentencing 

judge that was available on the state court’s docket.  (D.E. 65, at 14-15).  Claim 3b, 

regarding the expert on rectal tearing, was rejected as a strategic decision causing 

no prejudice because “the proposed defense expert stated in his report that his 

conclusions were not inconsistent with the doctor who examined the victim. . . .”  

(D.E. 65, at 15).  The magistrate judge also rejected the burden-shifting argument 

in Claim 3c, finding the prosecutor’s comments proper under state and federal law, 

and non-prejudicial besides.  (D.E. 65, at 16-17). 

The district court did not decide whether Claim 3f, regarding Dr. Murphy’s 

potential testimony, was timely; the claim was rejected because, according to the 

district court, counsel could not be faulted for not realizing Dr. Murphy’s 

knowledge came directly from Ms. Torrealba, and because the other evidence was 
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“overwhelming,” making prejudice impossible.  (D.E. 65, at 18-19).  Finally, the 

cumulative error claim failed because the Court found no merit to the individual 

claims.  (D.E. 65, at 19). 

Mr. Rigg objected to the Report and Recommendation (D.E.66) which the 

district court nevertheless adopted.  (D.E. 68).  A certificate of appealability was 

granted as to each claim.   
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SUMMARY OF THE ARGUMENT 

The district court erred by failing to apply the Martinez v. Ryan framework 

where appellate counsel failed to raise a Brady/Youngblood claim on direct appeal 

and an ineffective assistance of appellate counsel claim was raised to serve as 

cause for the subsequent default.  Mr. Rigg’s claim is not defaulted, and he should 

have the opportunity for discovery on the issue. 

The district court erred in finding that no prejudice could occur because the 

evidence against Mr. Rigg was overwhelming.  Counsel could have put on 

additional evidence that would have cast the trial in a very different light, creating 

a reasonable probability of a different result. 

The district court erred in finding that Mr. Rigg’s unexhausted claims, which 

are reviewed de novo in federal court, lacked merit.  Moreover, the state court 

acted unreasonably in rejecting his exhausted claims. 
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STANDARD OF REVIEW 

The decision below raises only questions of law that this Court reviews de 

novo.  Wellons v. Hall, 554 F.3d 923, 933 (11th Cir. 2009).   

Ineffective assistance of counsel occurs when “specific errors of counsel 

undermined the reliability of the finding of guilt.”  United States v. Cronic, 466 

U.S. 648, 659 n. 26 (1984).  “An error of counsel, even if professionally 

unreasonable, does not warrant setting aside the judgment of a criminal proceeding 

if the error had no effect on the judgment.”  Strickland v. Washington, 466 U.S. 

668, 691 (1984).  Thus, in addition to deficient performance, a habeas petitioner 

must show that that counsel’s error was reasonably likely to have caused a 

conviction to occur.  “A reasonable probability is a probability sufficient to 

undermine confidence in the outcome.”  Id. at 694.   

The Due Process Clause guarantees defendants the right to certain 

procedural safeguards when confronting a witness who testifies in return for some 

incentive.  Brady v. Maryland, 373 U.S. 83 (1963).  If the State possesses material, 

exculpatory information, it must be turned over to the defense in time for effective 

use at trial.  Id.  “When the ‘reliability of a given witness may well be 

determinative of guilt or innocence,’ nondisclosure of [material] evidence affecting 

credibility” also violates a defendant’s rights to due process.  United States v. 
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Giglio, 405 U.S. 150, 154 (1972) (quoting Napue v. Illinois, 360 U.S. 264, 269 

(1959)).  To demonstrate materiality, a petitioner need not show that the evidence 

withheld renders the evidence constitutionally insufficient to support a verdict of 

guilty.  Kyles v. Whitley, 514 U.S. 419, 434-35 (1995) see Jackson v. Virginia, 

443 U.S. 307, 324 (1979) (establishing that evidence is sufficient unless “no 

rational trier of fact could have found proof of guilt beyond a reasonable doubt”).  

Instead, evidence is material when it “could reasonably be taken to put the whole 

case in such a different light as to undermine confidence in the verdict.”  Kyles, 

443 U.S. at 435; see United States v. Bagley, 473 U.S. 667, 682 (1985) (explaining 

that materiality exists when the probability of a different result if the evidence had 

been disclosed is “sufficient to undermine confidence in the outcome”). 

Where evidence has been destroyed or lost, courts are ill-equipped to 

determine whether it would be material.  Rather than encourage speculation on 

content of such evidence, the Supreme Court has directed courts to grant relief 

only upon a showing that the State has acted in bad faith, as when state actors “by 

their conduct indicate that the evidence could form a basis for exonerating the 

defendant.”  Arizona v. Youngblood, 488 U.S. 51, 58 (1988).   
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Claim 3b, regarding counsel’s failure to call an expert on rectal tearing, and 

Claim 3c, regarding burden-shifting comments, was adjudicated on the merits in 

state court, and is reviewed for reasonableness rather than error.  28 U.S.C. 

§ 2254(d)(1).  Although § 2254(d)(1) requires deference to the state court’s

conclusions of law, it does not require a federal court “to defer to the opinion of 

every reasonable state judge on the content of federal law.”  Wilkerson vs. Taylor, 

529 U.S. 362, 389 (2000).  “If after carefully weighing all of the reasons for 

accepting a state court’s judgment, a federal court is convinced that a prisoner’s 

custody . . . violates the Constitution, that independent judgment should prevail.”  

Id.   

The standard for determining whether a claim is meritorious enough to 

excuse procedural default under Martinez v. Ryan is identical to the standard for 

determining whether a certificate of appealability should issue.  132 S. Ct. 1309, 

1318-19 (2012) (citing Miller-El v. Cockrell, 537 U.S. 322 (2003)).  Thus, Mr. 

Rigg must demonstrate that “jurists of reason could disagree with the district 

court’s resolution of his constitutional claims or that jurists could conclude the 

issues presented are adequate to deserve encouragement to proceed further.”  

Miller-El, 537 U.S. at 327. 
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ARGUMENT 

I. The Martinez v. Ryan exception to procedural default applies to
ineffectiveness claims asserted as cause to excuse the procedural default of a 
Brady/Youngblood claim. 

The district court concluded without explanation that Mr. Rigg was barred 

from litigating his Brady/Youngblood claim.  (D.E. 65, at 12).  The prosecutor 

argued that the claim was defaulted because it was never raised “on direct appeal 

or in his 3.850 motion for postconviction relief or supplemental postconviction 

motion filed in the state trial court.”  (D.E. 10, at 8).  For the purposes of this 

section only, Mr. Rigg assumes that under Florida law, his claim should have been 

raised on direct appeal without further factual development on the issue of bad 

faith.  Muhammad v. State, 603 So. 2d 488, 489 (Fla. 1992) (explaining that only 

“some claims arising under Brady are proper in a rule 3.850 motion”) (citing 

Demps v. State, 416 So. 2d 808 (Fla. 1982)).  As discussed in the following 

section, in this close case any evidence bearing negatively on Ms. Torrealba’s 

credibility was crucial to the defense.  United States v. Hands, 184 F.3d 1322, 

1331-32 (11th Cir. 1999) (reversing where informant’s testimony was primary bit 

of evidence against the defendant).  This meritorious claim should be remanded for 

appropriate discovery so that Mr. Rigg can create a record.  Wasko v. Dugger, 761 

F. Supp. 1560, 1567-68 (S.D. Fla. 1991) (citing cases).
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When a petitioner like Mr. Rigg procedurally defaults a claim by failing to 

raise it on direct appeal, the default is excused if he demonstrates “cause and 

prejudice.”  Ineffective assistance of appellate counsel (“IAAC”) serves as cause; 

however, the doctrine of procedural default applies to the IAAC claim as well as 

the substantive claim.  Murray v. Carrier, 477 U.S. 478, 492 (1986) (explaining 

that federal law “generally requires that a claim of ineffective assistance be 

presented to the state courts as an independent claim before it may be used to 

establish cause for a procedural default.”)).    And as with the substantive claim 

itself, failure to present the IAAC claim in state court may be excused “if the 

prisoner can satisfy the cause-and-prejudice standard with respect to that claim.” 

Edwards v. Carpenter, 529 U.S. 446, 453 (2000). 

Mr. Rigg invoked the Martinez v. Ryan exception to excuse the procedural 

default of the IAAC claim.  Martinez v. Ryan, 132 S. Ct. 1309, 1320 (2012) 

(holding that “claims of ineffective assistance of trial counsel must be raised in an 

initial-review collateral proceeding, a procedural default will not bar a federal 

habeas court from hearing a substantial claim of ineffective assistance at trial if, in 

the initial-review collateral proceeding, there was no counsel or counsel in that 

proceeding was ineffective.”).  Mr. Rigg was not represented for any IAAC claim, 
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and did not file any motion pursuant to Rule 9.141 of the Florida Rules of 

Appellate Procedure, the procedural vehicle for IAAC claims. 

This Court has consistently and properly refused to extend Martinez to 

issues other than exhaustion and procedural default.  See Hamm v. Comm’r, Ala. 

Dep’t of Corr., 620 F. App’x 752, 776 (11th Cir. 2015)  (Martinez does not create 

procedural vehicle to challenge aggravating prior convictions); Chavez v. Sec’y, 

Fla. Dep’t of Corr., 742 F.3d 940, 945-46 (11th Cir. 2014) (Martinez did not create 

freestanding cause of action or exception to timeliness or successiveness 

requirement); Arthur v. Thomas, 739 F.3d 611, 630-31 (11th Cir. 2014) (Martinez 

inapplicable to limitations period); Gore v. Crews, 720 F.3d 811, 816 (11th Cir. 

2013) (Martinez inapplicable where incompetence for execution claim could be 

brought in state court).  The Court has not, and should not, deny habeas petitioners 

the benefit of Martinez for IAAC claims. 

A circuit split exists on whether Martinez extends to IAAC claims.  

Candidly, the majority of federal circuit courts to consider the issue have held that 

Martinez applies only to claims that trial counsel rendered ineffective assistance.  

Long v. Butler, 809 F.3d 299, 314-15 (7th Cir. 2015) (rh’g granted on other 

grounds); Dansby v. Hobbs, 766 F.3d 809, 833 (8th Cir. 2014); Hodges v. Colson, 

727 F.3d 517, 531 (6th Cir. 2013); Banks v. Workman, 692 F.3d 1133, 1147-48 



(10th Cir. 2012); see also Davila v. Davis, No. 15-70013, 2016 U.S. App. LEXIS 

9681, at *11-12 (5th Cir. May 26, 2016) (explaining that arguably ambiguous 

circuit precedent in fact foreclosed applying Martinez to IAAC claims) (citing 

Reed v. Stephens, 739 F.3d 753, 778 n.16 (5th Cir. 2014)).  However, a 

commentator has observed that their “attempts to explain and justify the limitation 

are unsatisfactory.”  Micah Horowitz, An Appealing Extension: Extending 

Martinez v. Ryan to Claims of Ineffective Assistance of Appellate Counsel, 116 

COLUM. L. REV. 1299, 1312 (June 2016).  

The Ninth Circuit, on the other hand, applies Martinez to IAAC claims.  

Nguyen v. Curry, 736 F.3d 1287, 1291-96 (9th Cir. 2013).  This approach is 

consistent with the purpose of the Martinez doctrine.  See Justin F. Marceau, 

Gideon’s Shadow, 122 YALE L.J. 2482, 2501-02 (2013) (“Read broadly, then, 

Martinez recognizes the importance of competent postconviction counsel as a 

means of protecting any rights that are not readily cognizable on direct appeal.”).  

As with trial counsel ineffectiveness, IAAC with respect to a substantive claim can 

“deprive a defendant of any review of that claim at all.”  Trevino v. Thaler, 133 S. 

Ct. 1911, 1918 (2013).  IAAC claims should be reviewed in federal court, to 

provide defendants appealing their convictions “certain minimum safeguards 

37 
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necessary to make that appeal ‘adequate and effective.” Evitts v. Lucey, 469 U.S. 

387, 392, 105 S. Ct. 830, 834 (1985).   

It is fundamentally unfair to require habeas petitioners to “proceed alone, 

without the very assistance of counsel he alleges he was denied.”  Emily Garcia 

Uhrig, A Case for a Constitutional Right to Counsel in Habeas Corpus, 60

HASTINGS L.J. 541, 600 (February 2009).  And if a federal habeas petitioner is held 

responsible for failing to raise, without the assistance of counsel, an IAAC claim 

based on an issue not identified by his attorneys, the Court would be unfaithful to 

Coleman, Martinez, and other pre- and post-AEDPA jurisprudence by “remov[ing] 

the distinction between a prisoner who is at fault and one who is not.”  Williams v. 

Taylor, 529 U.S. 420, 434-35 (2000) (discussing interpretation of statute governing 

evidentiary hearings). 

Additionally, Brady/Youngblood claims present a uniquely important 

justification for federal review.  Emily Garcia Uhrig, Why Only Gideon?: Martinez 

v. Ryan and the “Equitable” Right to Counsel in Habeas Corpus, 80 MO. L. REV.

771, 808 (Summer 2015); Megan Raker, State Prisoners with Federal Claims in 

Federal Court: When Can A State Prisoner Overcome Procedural Default?, 73 

MD. L. REV. 1173, 1196 (2014).  Where lack of postconviction counsel (or

ineffective counsel) causes default of a claim that cannot be meaningfully litigated 



39 

until collateral review, federal courts abdicate their responsibility if they enforce 

the doctrine of procedural default.  Tiffany Murphy, Futility of Exhaustion: Why 

Brady Claims Should Trump Federal Exhaustion Requirements, 47 U. MICH. J.L.

REFORM 697, 732 (Spring 2014) (discussing need for “a mechanism where those 

who cannot avail themselves of a state process for various reasons may bypass the 

exhaustion requirement”).   

Therefore, the Court should hold that Martinez can excuse Mr. Rigg’s failure 

to raise a Brady/Youngblood claim on direct appeal, and remand for further 

proceedings, including discovery and an evidentiary hearing. 

II. The evidence against Mr. Rigg was not overwhelming, and the
instances of deficient performance would have case the trial in a different 
light. 

Whether Mr. Rigg’s procedurally defaulted claims fall within the Martinez 

exception depends partly on Strickland’s “reasonable probability of a different 

result” element, as do his substantive ineffective assistance claims.  Mr. Rigg need 

not show ”‘that counsel’s deficient conduct more likely than not altered the 

outcome,’” only that there exists “‘a probability sufficient to undermine confidence 

in [that] outcome.’”  Porter v. McCollum, 558 U.S. 30, 44 (2009) (quoting 

Strickland, 466 U.S. at 693-94).  Mr. Rigg’s Brady claim also requires only a 

showing that “the favorable evidence could reasonably be taken to put the whole 
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case in such a different light as to undermine confidence in the verdict.”  Kyles v. 

Whitley, 514 U.S. 419, 435, 115 S. Ct. 1555, 1566 (1995).   

The state did not put on an airtight case against Mr. Rigg.  The State’s 

overall theory of the case was “that Mr. Rigg was a mastermind who had 

completely manipulated Ms. Torrealba, who was ‘clay in his hands.’”  (D.E. 19, at 

30).  However, the case was based entirely on the testimony of two witnesses.  No 

physical evidence established that the victim was subject to non-consensual sexual 

contact, especially by the injured Mr. Rigg.  Weaknesses in the state’s case 

included: 

A. Ms. Torrealba’s original statement that Mr. Rigg was not involved (D.E.

19, at 25); 

B. The victim’s delay in reporting the incident until after Ms. Torrealba

called to tell him that she had retained a lawyer (D.E. 19, at 22) and inconsistencies 

regarding whether she asked him to take an HIV test (D.E. 19, at 20); 

C. The disappearance from the court file of the letter supposedly

establishing that Ms. Torrealba was not approached by the prosecutor with an 

invitation to testify (D.E. 19, at 24-26); 

D. Ms. Torrealba’s sentence reduction in return for her testimony, which she

incredibly claimed she did not actually want (D.E. 19, at 26-27); 
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E. Ms. Torrealba’s claim that she did not testify at her own trial because she

did not believe she could be legally responsible for Mr. Rigg’s actions, even though 

she admitted she was instructed on how Florida’s principal liability statute applied 

to her case (D.E. 19, at 28); 

F. The lack of any physical evidence of an injection (D.E. 19, at 22-23);

and, 

G. The inconsistency of the victim’s testimony with the expert testimony on

the effects of ketamine and the possibility of administering ketamine through an 

injection in the neck (D.E. 19, at 19-22). 

This case was based on the credibility of Ms. Torrealba and of J.L., and any 

additional evidence of inconsistencies or contradictions in their testimony would 

create a reasonable probability of a different result, including: 

A. Ms. Torrealba’s post-trial statement to her sentencing judge that she had

an “unpleasant experience” with the “victim” on a date (D.E. 11-2, at 21-26) 

(Ground 3a); 

B. Ms. Torrealba’s failure to advance at her own trial (through her own

testimony or that of other possible witnesses, such as Mr. Rigg’s wife Alby) or at 

sentencing the theory that Mr. Rigg had manipulated her into luring the victim into 

a trap after receiving a severe beating the night before; 
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C. The failure of the victim to testify before or during Ms. Torrealba’s 2002

trial that Ms. Torrealba was injured on the date of incident (D.E. 19, at 14 n.8); 

D. Mr. Murphy’s testimony that Ms. Torrealba told him that J.L. first had

sex with her against her will, then threatened to have her family deported, and that 

she also blamed Mr. Rigg for allowing events to happen (D.E. 30-1) (Ground 3f); 

E. Evidence that Ms. Torrealba decided to testify after the state approached

her unbidden with an offer to reduce her sentence in exchange, including the 

probable contents of the lost letter to the prosecutor as reflected by Ms. Torrealba’s 

postconviction motion (D.E. 66-1); and,  

F. The testimony of Mr. Rigg’s more-qualified expert, whose testimony that

“it is entirely possible that the [anal] fissure identified [on JL] was secondary to 

bowel movement and not penetrating trauma” (D.E. 11-2, at 59) would have 

directly contradicted the state’s expert testimony that it was “not possible” that a 

bowel movement could have caused the fissure.  (D.E. 14-5, at 658) (Ground 3b). 

This is not a case built around an overwhelming amount of evidence.  It is 

built on testimony from J.L. and Ms. Torrealba.  Had it been litigated properly, Mr. 

Rigg would have been acquitted. 
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III. The district court erred in rejecting Mr. Rigg’s unexhausted
claims. 

Claim 2, Claim 3a, and Claim 3f were never adjudicated on the merits in 

state court, and are considered without any presumption against relief.  Ms. 

Torrealba’s motion to correct her illegal sentence (D.E. 66-1) suggests that she was 

approached by the state to testify against Mr. Rigg, and did not contact them first.  

Because any information related to her credibility was material to the case, Mr. 

Rigg should receive an opportunity to conduct discovery on the issue of deliberate 

suppression or bad faith.   

Claim 3a also deserves to proceed further.  The letter Ms. Torrealba wrote to 

her sentencing judge links her to an “unpleasant experience” with the victim, and 

indicates that she may have had a motive incompatible with the state’s theory that 

Mr. Rigg masterminded the entire situation.  Failing to discover the letter would be 

professionally unreasonable, and no good reason existed to forego cross-

examination on the matter.   Obviously, any lost opportunity to attack her 

credibility would prejudice the defense. 

As for Claim 3f, Dr. Murphy’s testimony would have shown definitively that 

it was Ms. Torrealba who felt wronged by the “victim” and sought revenge.  His 

testimony would have painted a completely different picture of the evidence at 



44 

trial.  Trial counsel’s failure to investigate and procure his testimony was 

unreasonable and highly prejudicial to Mr. Rigg.  If postconviction counsel did not 

understand that Dr. Murphy’s information came directly from her, his failure to 

investigate the issue was unreasonable.  Regardless, there was no reasonable 

grounds for failing to raise this meritorious issue on postconviction review. 

IV. The state court unreasonably concluded that Mr. Rigg’s exhausted
claims lacked merit. 

In Claim 3b, Mr. Rigg argues that counsel rendered ineffective assistance by 

failing to present expert testimony regarding rectal tearing.  At trial, the jury heard 

that the victim’s injuries must have been caused by some form of trauma, and 

could not have been caused by defecation.  (Tr. 658).  Dr. Hellinger would have 

testified not only that defecation caused most such tears, but that the victim’s 

injury was inconsistent with forced penetration.  (D.E. 11-2, at 60).  This testimony 

would have allowed the jury to conclude that a crime might not have occurred. 

Relief is also warranted on Claim 3c, regarding prosecutorial misconduct.  

At Mr. Rigg’s trial, the prosecutor commented on Mr. Rigg’s failure to call 

witnesses, despite the lack of any alibi defense or other legitimate reason.  (Tr. 

771-78, 820, 827).  The trial court erroneously found that this was permitted under

state law.  (D.E. 11-2, at 111-14).  It is well settled in Florida that such comments 
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are permitted only when the defendant raises an affirmative defense.  Lucier v. 

State, 41 Fla. L. Weekly D 258, 2016 Fla. App. LEXIS 1051, at *12 (Fla. 4th DCA 

January 27, 2016) (quoting Hayes v. State, 660 So. 2d 257, 266 (Fla. 1995)).   

The trial court’s decision was affirmed without written opinion.  (D.E. 11-2, 

at 165).  This Court is currently considering whether it must “look through” an 

unexplained denial to the last reasoned opinion.  Wilson v. Warden, Ga. Diagnostic 

Prison, No. 14-10681.  If the Court does not look through to the trial court’s 

decision, it can decide for itself whether the trial court’s opinion was reasonable, 

including the decision on state law.  Harrington v. Richter, 562 U.S. 86, 97-100 

(2011).  As the state Court’s decision was contrary to Florida law, and no 

reasonable jurist could conclude that Mr. Rigg was not prejudiced thereby, the 

Court should grant relief. 

Finally, the district court was incorrect in concluding that no deficient 

conduct occurred, and the cumulative errors clearly prejudiced Mr. Rigg. 
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CONCLUSION 

This is an unusual case.  It is difficult to understand the actions and 

motivations of those involved.  The state painted Mr. Rigg as a mastermind, 

manipulating Ms. Torrealba.  Due to trial counsel’s deficient performance, Mr. 

Rigg lost the opportunity to offer a well-supported alternative theory, that Ms. 

Torrealba sought revenge against J.L.  Given the lack of strong physical evidence 

and dearth of credible eyewitness testimony, a reasonable probability exists that 

Mr. Rigg would have been acquitted if his counsel had performed adequately. 

Respectfully Submitted, 

/s/Gray R. Proctor  
Fla. Bar No. 48192 
122 E. Colonial Dr., Suite 100 
Orlando, FL 32801 
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321-445-5484 (fax)
E-mail: gray@appealsandhabeas.com
Attorney for Appellant Franz Rigg
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