
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
 
UNITED STATES 
 
 v.  CASE NO:  1:11-CR-20532 
 
CHRISTIAN PEREIRA, 
 
  Defendant. 
 

REPLY TO RESPONSE TO SECTION 2255 MOTION 
 

 Mr. Pereira challenges his conviction and mandatory minimum 5-year sentence for 

carrying a firearm during and in relation to and in furtherance of a crime of violence and a drug 

trafficking crime.  Only after Johnson is it clear that Mr. Pereira is innocent of Count 6 of the 

indictment because was not charged with a qualifying crime of violence in connection with his 

firearm charge.  Moreover, the undisputed facts of the case demonstrate that no sufficient nexus 

between the drug conspiracy charged as an underlying offense and his possession of the firearm 

exists.  He is actually innocent of the 18 U.S.C. § 924(c) violation charged in Count Six of the 

third superseding indictment, and the Court should vacate the conviction and sentence. 

Even if the Court concludes that Mr. Pereira is guilty of a qualifying drug offense, the 

question of whether he is guilty of any predicate crime of violence are not moot because they are 

relevant to his eligibility for Bureau of Prisons programs such as the residential drug treatment 

program.  Cook v. Wiley, 208 F.3d 1314, 1319 (11th Cir. 2000) (recognizing that judicial 

interpretations “may offer guidance to the BOP”  Bush v. Pitzer, 133 F.3d 455, 458 (7th Cir. 

1997).  He therefore requests the Court to reach the issue regardless of its decision whether his 

conviction under 21 U.S.C. § 821 is a qualifying predicate for the Section 924(c) conviction. 
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There are no procedural obstacles to considering the merits of Mr. Pereira’s Section 2255 

motion.  If they are meritorious, they are timely.  Although using the drug conspiracy charged in 

Count Five as a predicate was improper at the time of sentencing, no actionable error occurred 

because Mr. Pereira’s other convictions qualified as crimes of violence.  Therefore, none of Mr. 

Pereira’s claims are untimely because no “substantive claim for relief” existed until Johnson was 

decided, even though the basis for a small sub-part already existed.  Williams v. United States, 

491 F.3d 1282, 1287 (11th Cir. 2007).   

As for procedural default due to failure to appeal, the legal basis of his claim was not 

available until the Supreme Court announced a new, retroactive rule of law.  Mr. Pereira has been 

convicted and sentenced on Count Six for acts that are no longer illegal, rendering him actually 

innocent.  This Court should join the many others which have declined to apply procedural 

default to claims like the one presented here. 

Mr. Pereira asks the Court to vacate his conviction and sentence on Count Six of the third 

superseding indictment. 

I. MERITS 

The relevant facts are contained in the factual basis for Mr. Pereira’s guilty plea.  (D.E. 

142, 2-6).  He admitted that he conspired with his co-defendants to sell various drugs between 

May 2011 and July 21, 2011, the date of his arrest.  (Id. at 2).  Beginning in or around June 2011, 

on at least two occasions they obtained pound quantities of marijuana from an individual who 

agreed to “front” the drugs.  (Id.). 

On July 6, 2011, three males robbed Pereira and a co-defendant at his apartment, taking 

around four pounds of marijuana.  (Id. at 3).  Another individual fingered their supplier for the 

robbery.  (Id.).  The conspirators “decided to get even by robbing” the supplier, and because they 
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feared retaliation, they would kill him as well.  (Id.).  Mr. Pereira asked for assistance from a 

confidential source (“CS”), whom he promised to pay for his help.  (Id.).  On July 19, 2011, the 

CS recorded the conspirators discussing the plan.  They: 

[P]lanned to ambush Casey on the morning of July 21, 2011.  [They] 
would meet [the supplier] at his Coral Gables home and pretend that 
they were paying a $25,000 drug debt.  When [the supplier] was 
distracted by counting the money, [co-conspirator] would keep the 
victim’s attention while Pereira left the residence to get the CS, who 
would be waiting in the car outside.  Then Periera would hold 
[supplier] at gunpoint, while the CS strangled [him] with a rope . . . 
. to minimize noise and blood during the crime.  After [supplier] was 
dead, Pereira and the CS would be responsible for transporting the 
body from the residence and burying it. . . . [The conspirators] would 
also go to [supplier]’s stash house and take any money or marijuana. 
. . . [to be] provided to other persons or sold for a profit. 
 

(Id. at 3-4).  Mr. Pereira was arrested on the way to the supplier’s house with the CS.  (Id. at 4).  

Police recovered, inter alia, a loaded .45 caliber pistol and approximately $12,060 in drug sales. 

Mr. Pereira was charged in Count Six of the third superseding indictment with carrying a 

firearm during and in relation to, and in furtherance of, crimes of violence and drug trafficking 

crimes. (D.E. 142, at 4).  As underlying offenses, Count Six charges only conduct described in 

other counts of the indictment:   

Count 1:  Conspiracy to affect commerce by robbery under 19 USC § 1951(a), (b)(1) and 
(b)(3) (July – July 21, 2011) 

 
Count 2:  Attempt to affect commerce by robbery under 18 USC §§ 1951(a) and (2) (July 

21, 2011) 
 
Count 3:  Conspiracy to commit murder for hire under 18 USC § 1958(a) (July-July 21, 

2011) 
 
Count 4:  Attempt to commit Murder for hire, 18 USC §§ 1958(a) and 2 (July 17-21, 

2011) 
 
Count 5:  Conspiracy to PWID marijuana and Xanax and Ecstasy, 21 USC 841(a)(1), 846 

(May-July 21, 2011) 
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(Id.).  Mr., Pereira pleaded guilty to Count One, Count Three, and Count Six.  (D.E. 156).  The 

agreement did not include any waiver of appeal or postconviction review.  (D.E. 154). 

On June 26, 2015, the Supreme Court decided Johnson v. United States, 135 S. Ct. 2551 

(2015).   The Johnson Court decided that the language of Section 924(e)’s residual clause, 

defining as a career offender predicate any offense that “is burglary, arson, or extortion, involves 

use of explosives, or otherwise involves conduct that presents a serious potential risk of physical 

injury to another,” was unconstitutionally vague.  The Court subsequently applied its decision 

retroactively to cases final by conclusion of collateral review.  Welch v. United States, 194 L. Ed. 

2d 387 (2016).   

Counts One through Four no longer qualify as predicate crimes of violence.  Count Five 

was infirm as a predicate at the time of conviction because there was no sufficient nexus between 

Mr. Pereira’s possession of a firearm and the drug conspiracy; however, the conviction on Count 

Six was nevertheless valid until Johnson was decided.  The Court should vacate Mr. Pereira’s 

conviction and sentence on that count. 
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A. Crimes of violence. 

This case turns in large part on whether, after Johnson v. United States, No. 13-7120 

(June 26, 2015), 18 U.S.C. § 924(c)’s similar language is also void for vagueness.  It is.  The first 

four offenses charged in connection with Count Six are only predicates if they have “as an 

element the use, attempted use, or threatened use of physical force against the person or property 

of another.”  They do not, and therefore no qualifying crime of violence has occurred. 

1. Johnson applies to Section 924(c) because there is no constitutional 
distinction between offenses that categorically pose a “substantial risk of physical force” and 
those creating a “serious potential risk of physical injury.” 

 
Johnson struck down as unconstitutionally vague the residual clause in 18 U.S.C. 

§ 924(e), which applied to any crime that “‘is burglary, arson, or extortion, involves use of 

explosives, or otherwise involves conduct that presents a serious potential risk of physical injury 

to another.’”  Johnson v. United States, 135 S. Ct. 2551, 2555-56 (2015) (quoting §924(e)(2)(B)).  

The first pillar of the Johnson Court’s conclusion was the “grave uncertainty about how to 

estimate the risk posed by a crime.”  135 S. Ct. at 2557.  As the Court observed, the judiciary is 

not well positioned to determine “what kind of conduct the ‘ordinary case’ of a crime involves. . . 

[Should they use] ‘A statistical analysis of the state reporter? A survey? Expert evidence? 

Google? Gut instinct?’”  Id. (quoting United States v. Mayer, 560 F. 3d 948, 952 (9th Cir. 

2009) (Kozinski, C. J., dissenting from denial of rehearing en banc)).  There exists no reliable 

way to “choose between competing accounts” of the typical factual basis for a crime.  135 S. Ct. 

at 2258; see also id. at 2560 (“ Who is to say which the ordinary ‘disorder’ most closely 

resembles—a full-fledged prison riot, a food-fight in the prison cafeteria, or a ‘passive and 

nonviolent [act] such as disregarding an order to move?’” (quoting United States v. Johnson, 616 

F. 3d 85, 95 (2d Cir. 2010) (Parker, J., dissenting)) 
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The second pillar was “uncertainty about how much risk it takes for a crime to qualify as 

a violent felony.”  Id.   The Court reasoned that while “[i]t is one thing to apply an imprecise 

‘serious potential risk’ standard to real-world facts; it is quite another to apply it to a judge-

imagined abstraction.”  Id.  Although the confusing list of enumerated crimes was a factor in the 

court’s reasoning, id., the more important factor was that the ACCA relied on the risk inherent in 

the “idealized ordinary case of the crime,” not “the riskiness of conduct in which an individual 

defendant engages on a particular occasion.”  Id. at 2561. 

Section 924(c)’s substantial risk clause is similar.  It refers to “any crime that by its 

nature, involves a substantial risk that physical force against the person or property of another 

may be used in the course of committing the offense.”  District courts have split on the issue of 

whether this language is unconstitutionally vague.  E.g., United States v. Dervishaj, No. 13-CR-

0668 (ENV), 2016 U.S. Dist. LEXIS 33342, at *24 (E.D.N.Y. Mar. 14, 2016); United States v. 

Bell, No. 15-cr-00258-WHO, 2016 U.S. Dist. LEXIS 11035, at *39-40 (N.D. Cal. Jan. 28, 2016) 

(citing cases).  In the Eleventh Circuit, “[i]t is an open question whether Johnson applies to the 

residual clause set out in 18 U.S.C. § 924(c)(3)(B).”  In re Gordon, 2016 U.S. App. LEXIS 

12676, 26 Fla. L. Weekly Fed. C530 (U.S. 11th Cir. July 8, 2016) 

To date, most of the cases to address this language have done so in the context of the 

identically-worded definition of crime of violence in 18 U.S.C. § 16(b).  Three factors have 

driven the split.  The first is the lack of Section 924(e)’s list of enumerated crimes.  Compare 

United States v. Vivas-Ceja, 808 F.3d 719, 723 (7th Cir. 2015) (explaining that “the enumeration 

of specific crimes . . . wasn't one of the ‘two features’ that combined to make the clause 

unconstitutionally vague” (quoting Johnson, 135 S. Ct. at 2557)) with United States v. Hill, No. 

14-3872-cr, 2016 U.S. App. LEXIS 14118, at *38 (2d Cir. Aug. 3, 2016) (remarking that these 
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courts have all “underestimate[d] – or misunderst[ood] – the significance of the list of 

enumerated offenses”).  The second is the description of risk: “substantial risk that physical force 

. . . may be used” in 924(c) is not the same as the “serious potential risk of physical injury” the 

Johnson court faced. Compare Dimaya, v. Lynch, 803 F.3d 1110, 1120 (9th Cir. 2015) with Hill, 

2016 U.S. App. LEXIS 14118, at *34-35 (citing cases for the proposition that Section 924(c) is 

“both narrower and easier to construe”).  Finally, Section 924(c) lacks 924(e)’s history of 

Supreme Court interpretations that had proven difficult to administer.  United States v. Taylor, 

814 F.3d 340, 378 (6th Cir. 2016).   

Hill and Taylor suffers from fatal deficiencies, and should not be followed.  With regard 

to the enumerated offenses, the Hill opinion does not address the fact that the categorical 

approach was “[m]ore important[]” to its decision than the enumerated clause, nor does the 

majority in Taylor.  Johnson, 135 S. Ct. at 2561.   

With regard to the distinction between a risk of physical force and a risk of physical 

injury, it is unclear why courts are any better positioned to determine whether the idealized 

typical offense includes one than the other.  Moreover, the Hill court’s citation to Leocal v. 

Ashcroft, 543 U.S. 1, 10 (2004), is inapposite.  2016 U.S. App. LEXIS 14118, at *31.  Leocal 

does not stand for the proposition that Section 924(c) is either narrower or easier to construe than 

924(e); in fact, it is unclear why the Court referred to “the possibility that harm will result from a 

person’s conduct,” because Court was merely comparing the parallel elements clause in 18 USC 

§ 16(a) with the substantial risk clause in Section 16(b), ultimately holding that Florida DUI was 

not a crime of violence.  543 U.S. at 13.  The Taylor court’s analysis consists of ipse dixit 

without citation.  814 F.3d at 376-77.  The response filed by the United States suffers from a 

similar failure to explain why the term “substantial risk” is easier to administer (D.E. 9, at 11-
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12), or why “risk of physical force” is somehow more foreseeable than the “risk of physical 

injury.”  (D.E. 9, at 12-13). 

Ultimately, Section 924(c)’s text compels the “identical indeterminate two-step 

approach” already ruled unconstitutional:  an evaluation of the ordinary case and of the risk of an 

event.  Vivas-Ceja, 808 F.3d at 722-23; see also Shuti v. Lynch, No. 15-3835, 2016 U.S. App. 

LEXIS 12500, at *15 (6th Cir. July 7, 2016) (explaining that “both [18 U.S.C. § 16(b) and 

Section 924(e)] combine indeterminacy about "how to measure the risk posed by a crime" and 

"how much risk it takes for the crime to qualify" as a crime of violence or a violent felony). 

There may exist “a couple of minor distinctions between” the language in the two provisions, but 

“none undermines the applicability of Johnson’s fundamental holding to this case.”  Dimaya, 803 

F.3d at 1120.  This Court should not become “engrossed by thinly sliced and meaningless 

distinctions” where these two statutes, “in constitutional essence, say the same thing.”  United 

States v. Gonzalez-Longoria, No. 15-40041, 2016 U.S. App. LEXIS 14460, at *37 (5th Cir. Aug. 

5, 2016) (Jolly, J., dissenting, joined by Stewart, C.J., Dennis, J, and Graves, J.) (definition of 18 

USC 16(b) as incorporated into guidelines).   

Moreover, the Court is not empowered to ignore the categorical approach to 18 U.S.C. 

§ 924(c) that mirrors the problem identified in Johnson.  “Assuming that Johnson does apply 

to § 924(c)’s very similar residual clause, [citation omitted], then district courts must determine 

‘categorically — that is, by reference to the elements of the offense, and not the actual facts of 

[the defendant’s] conduct’— whether that offense qualifies as a crime of violence.”  In re 

Chance, 26 Fla. L. Weekly Fed. C598 (U.S. 11th Cir. August 2, 2016) (quoting United States v. 

McGuire, 706 F.3d 1333, 1336 (11th Cir. 2013));  cf. United States v. Prickett, No. 15-3486, 

2016 U.S. App. LEXIS 13636, at *3 (8th Cir. July 27, 2016) (per curiam) (finding assault with 
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intent to commit murder was a crime of violence under Section 924(c)(3)(B); looking to facts of 

crime to conclude that Mr. Prickett’s “act of shooting his wife multiple times ‘involve[d] a 

substantial risk that physical force against the person or property of another [was] used in the 

course of committing the offense.’”).   

As discussed below, because the charges and facts in this case do not support any offense 

with a categorical element of violence, there is no crime of violence underlying his Section 

924(c) conviction.   

2. The conspiracies and attempts charged here are only crimes of violence under 
the unconstitutionally vague “substantial risk of physical force” clause in 
Section 924(c)(3)(B), if at all. 
 

There is nothing inherently violent in the offense of conspiracy because there is “no 

violence of aggression in the act of agreement.”  United States v. Whitson, 597 F.3d 1218, 1223 

(11th Cir. 2010) (non-overt act conspiracy is not a crime of violence for purposes of USSG 

4B1.2).  “An offense such as conspiracy neither has the use of physical force as an element . . ., 

nor ‘by its nature’ creates a substantive risk that physical force will be used (for the purposes 

of) § 924(c)(3)(B).”  Bush v. Pitzer, 133 F.3d 455, 457 (7th Cir. 1997) (interpreting identical 

language in BOP regulations).  Similarly, depending on the facts of the individual case, an 

attempt to commit a violent offense may be proved upon acts that are simply “unique rather than 

so commonplace that they are engaged in by persons not in violation of the law,” not acts that are 

illegal.  United States v. Ellis, 564 F.3d 370, 374 (5th Cir. 2009) (citation omitted). 

Because none of the inchoate crimes charged categorically include an element of actual, 

attempted, or threatened use of violence, they are not Section 924(c) predicates. 
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The Eleventh circuit has explained that where, as here, federal law mandates the 

categorical approach, the Court should disregard the object of the conspiracy and “examine the 

conspiracy alone.” Whitson, 597 F.3d at 1223.  For conspiracies with no overt act requirement, 

the offense is complete upon formation of intent.  These offenses – including Hobbs Act 

conspiracies1 as charged here - lack any element of force or violence.2  Cf. United States v. King, 

979 F.2d 801, 803 (10th Cir. 1992) (“Because the crime of conspiracy in New Mexico is 

complete upon the formation of the intent to commit a felony, and does not require that any 

action be taken on that intent, the elements of a conspiracy to commit a violent felony do not 

include the threatened use of physical force.”).  Although mandatory authority appears to be 

lacking, the same analysis should preclude a Hobbs act conspiracy from being considered a 

Section 924(c) predicate.  See United States v. Edmundson, 153 F. Supp. 3d 857, 859-60 (D. Md. 

2015 Dec. 30, 2015) (remarking on the lack of “any authority that Hobbs Act Conspiracy (as 

opposed to robbery under the Hobbs Act) constitutes a crime of violence under the § 924(c) force 

clause” and concluding that it does not); see also United States v. Walker, 596 F. App’x 302, 314 

(5th Cir. 2015) (finding conspiracy to commit a murder for hire is a 924(c) predicate only 

because it creates a substantial risk of violence). 

 Even when an overt act is required for a federal conspiracy, as with the murder-for-hire 

statute at issue here,3 the act need not be illegal in itself, much less violent.  United States v. 

                                                        
1 United States v. Pistone, 177 F.3d 957, 960 (11th Cir. 1999) (concluding that government is not 
required to allege and prove overt act in prosecution for conspiracy to obstruct commerce in 
violation of § 1951). 
2 These offenses should not qualify under Section 924(c)’s unconstitutional substantial risk 
clause either.   United States v. Lee, 631 F.3d 1343, 1349 (11th Cir. 2011) (New Jersey 
conviction for “non-overt act conspiracy” not crime of violence under USSG § 4B1.2(a) per 
Whitson, supra. 
3 United States v. Hernandez, 141 F.3d 1042, 1053 (11th Cir. 1998). 
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Lanier, 920 F.2d 887, 893 (11th Cir. 1991) (stating that “an overt act need not be criminal, and 

may indeed be otherwise innocent ….”).  Many courts have therefore held that, and analogous 

state offenses, do not have as an element the actual, threatened, or attempted use of force 

required. See  United States v. Wilkerson, 286 F.3d 1324, 1325-26 (11th Cir. 2002) (applying 

Section 924(e)’s residual clause rather than its elements clause to Florida conspiracy statute). 

The Tenth Circuit in United States v. Fell was confronted a similar Colorado conspiracy 

statute, with an overt act element that could be satisfied in the case of burglary by “attenuated 

conduct such as purchasing tools and supplies, arranging transportation to and from the building, 

and obtaining plans or maps.”  511 F.3d 1035, 1044 (10th Cir. 2007).  The Fell panel concluded 

that such a conviction was not a crime of violence for ACCA purposes because it did not qualify 

under the residual clause in Section 924(e)(2)(B)(ii).  Id. at 1037-38, 1044; see also United States 

v. Thornton, No. 05 CR 813, 2009 U.S. Dist. LEXIS 11274, at *12-15 n.6 (N.D. Ill. Feb. 12, 

2009) rev’d on other grounds United States v. Loniello, 610 F.3d 488, 490 (7th Cir. 2010).   

The Fifth Circuit reached the same conclusion on a materially identical Texas statute in United 

States v. Gore, 636 F.3d 728, 731 (5th Cir. 2011) (finding that state conviction did not qualify 

under Section 924(e)’s elements clause because offense required the defendant to “engage in one 

or more of the acts enumerated in the aggravated robbery statute, without finding that physical 

force against the person of another was actually used or that there was an attempted or threatened 

use of such force.). 

Like the Colorado and Texas statutes discussed above, federal conspiracies do not require 

an act directed toward completing an element of the crime.  They are not Section 924(c) 

predicates.  See Elizabeth A. Tippet, Triggerman:  Maintaining the Distinction Between 

Deliberate Violence and Conspiracy under the Armed Career Criminal Act, 89 ST. JOHN’S L. 
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REV. 1255, 1275 (Winter 2015) (reasoning that “Because neither the act of agreement nor 

commission of an overt act in furtherance of the conspiracy categorically involve the actual, 

attempted, or threatened use of force against another person, conspiracies to commit violent 

felonies are not themselves violent felonies under § 924(e)(2)(B)(i)”). 

The attempted robbery charged here in Count Two suffers from the same deficiencies.  

The federal requirement of a “substantial step” derives from the Model Penal Code’s movement 

to “widen the ambit of attempt liability.”  United States v. Farhane, 634 F.3d 127, 146 (2d Cir. 

2011) (citations omitted); see United States v. Lockley, 632 F.3d 1238, 1244 n.6 (11th Cir. 2011) 

(comparing Eleventh Circuit precedent to Model Penal Code approach); United States v. Collins, 

779 F.2d 1520, 1533 (11th Cir. 1986) (citing with approval United States v. Rivera-Sola, 713 

F.2d 866, 869 (1st Cir. 1983)).  This fluid, fact-specific inquiry does not require much of a nexus 

between the act and the offense attempted; the acts need only, “as a whole, strongly corroborate 

the required culpability.”  United States v. Yost, 479 F.3d 815, 819 (11th Cir. 2007); see also 

United States v. Muratovic, 719 F.3d 809, 815 (7th Cir. 2013)(“This line between mere 

preparation and a substantial step is inherently fact specific; conduct that would appear to be 

mere preparation in one case might qualify as a substantial step in another”); Ellis, 564 F.3d at 

374 (explaining that acts can corroborate criminal intent when they are “unique rather than so 

commonplace that they are engaged in by persons not in violation of the law” (citation omitted)). 

Thus, even attempted violent federal crime cannot serve as a Section 924(c) predicate.  

United States v. Martinez, 602 F.3d 1166, 1172 (10th Cir. 2010) (holding that Arizona’s 

attempted burglary statute was not a crime of violence under Section 924(e); Arizona used model 

penal code’s definition of actus reus for attempt, which would include nonviolent acts limited to 

“reconnoitering”)  Cf.  James v. United States, 550 U.S. 192, 202 (2007) (finding Florida offense 
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of attempted burglary to be a crime of violence where conviction required “overt act directed 

toward entering or remaining in a structure or conveyance.”).  The inchoate offenses charged in 

Count One, Count Two, and Count Three (D.E. 142, at 1-3) do cannot sustain Mr. Pereira’s 

Section 924(c) conviction.  As discussed below, the murder for hire statute does not suffice 

either. 

3. Murder for hire is only a crime of violence under the unconstitutionally vague 
“substantial risk of physical force” clause in Section 924(c)(3)(B). 

 
As with the inchoate crimes described above, murder for hire lacks any element of actual, 

threatened, or attempted violence.  “To be convicted of murder-for-hire in violation of 18 U.S.C. 

§ 1958, the government must prove beyond a reasonable doubt that the defendants: (a) traveled 

or used the mail or another facility of interstate commerce; (b) with the intent that a murder be 

committed; and (c) that it be committed as ‘consideration for the receipt of, or as consideration 

for a promise or agreement to pay, anything of pecuniary value.’”  United States v. Hernandez, 

141 F.3d 1042, 1056 (11th Cir. 1998).  Therefore, it can only be a predicate under Section 

924(c)’s unconstitutionally vague “substantial risk” clause.  Ng v. AG of the United States, 436 

F.3d 392, 396-97 (3d Cir. 2006) (observing in immigration case that “§ 1958 proscribes conduct 

that may never pose a risk of violence” for Section 924(e); nevertheless concluding that 

“substantial risk that physical force will be used against another” rendered offense a crime of 

violence under 8 U.S.C. § 1101(a)(43) and 18 U.S.C. § 16). 

In conclusion, Counts One through Four cannot serve as a Section 924(c) predicate after 

Johnson.   
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B. Mr. Pereira’s possession of a firearm was not “in furtherance of” or “during and in 
relation to” the conspiracy to possess drugs. 

 
Mr. Pereira was also charged with possession in furtherance of the conspiracy to possess 

with intent to distribute drugs as a predicate.4  Although Count Five was never a predicate under 

the applicable law, the issue was merely academic until Johnson removed the other bases of the 

conviction.  No claim for relief existed while the other convictions still qualified.  Williams v. 

United States, 491 F.3d 1282, 1287 (11th Cir. 2007).  Thus, the argument here is not untimely. 

The conspiracy was alleged to have started in May 2011 and to have continued until Mr. 

Pereira’s arrest.  However, the possession occurred on only a single day:  July 21, 2011.  Because 

the purpose of the firearm was solely to commit a robbery, no evidence establishes that Mr. 

Pereira’s possession was in furtherance of the broader conspiracy. 

As the Eleventh Circuit has observed, “The inclusion of the ‘during and in relation to’ 

requirement of § 924(c) was intended to be a limiting phrase to ‘prevent the misuse of the statute 

[from] penalizing those whose conduct does not create the risks of harm at which the statute 

aims.’”  United States v. Timmons, 283 F.3d 1246, 1251 (11th Cir. 2002) (quoting Muscarello v. 

United States, 524 U.S. 125, 139, 118 S. Ct. 1911, 1919 (1998)).  A Section 924(c) violation 

requires the United States to “establish some nexus between the firearm and the drug trafficking 

offense to show possession was in furtherance of the crime.”  United States v. Gunn, 369 F.3d 

1229, 1234 (11th Cir. 2004);  cf United States v. Phan, 121 F.3d 149, 153 (4th Cir. 1997)  

(affirming where “the nexus between the handguns and the conspiracy to commit robbery could 

not be closer” because they were transferred “in preparation for their eventual use during the 

                                                        
4 Charges or offenses not referenced in the 924(c) charge are not relevant.  United States v. 
Randall, 171 F.3d 195, 208 (4th Cir. 1999). 
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robbery.”).  Section 924(c) does not punish possession that is “coincidental or entirely ‘unrelated’ 

to the crime.”   Smith v. United States, 508 U.S. 223, 237-38 (1993). 

Here, the nexus between the firearm and the contemplated violent conduct (robbery and 

murder) are undeniable.  The nexus between the firearm and the conspiracy to possess drugs, 

however, is not supported.  

Cases affirming convictions for possession in furtherance of inchoate drug crimes have 

demonstrated a much closer nexus between the possession and the underlying crime.  Unlike the 

general conspiracy statute, the drug conspiracy statute does not require that any overt act in 

furtherance of the conspiracy occur.  United States v. Shabani, 513 U.S. 10, (1994).  The court 

should therefore be vigilant to exclude crimes outside the “numerous ways in which a firearm 

might further or advance drug trafficking” – e.g., self-defense, prevention from robbery, and 

defending one’s turf.   United States v. Elswick, 306 F. App'x 8, 13 (4th Cir. 2008); see also 

United States v. Stewart, 779 F.2d 538, 539-40 (9th Cir. 1985) (holding that nexus requirement is 

established when “circumstances of the case show that the firearm facilitated or had a role in the 

crime, such as emboldening an actor who had the opportunity or ability to display or discharge 

the weapon to protect himself or intimidate others”).  Robbing another is not within the scope of 

an otherwise peaceful conspiracy to traffic.  Cf. United States v Fernandez-Hernandez 652 F3d 

56 (1st Cir. 2011). 

Instead, the evidence shows here that the robbery and murder for hire conspiracies were 

separate from the conspiracy to possess with intent to distribute drugs.  That is, the possession of 

a pistol on July 21, 2006, as charged in Count Six, was not part of the conspiracy charged in 

Count Five because the pistol was possessed as part of the agreements to “get even” with the 

supplier (who was unknown at the time the Count Five conspiracy commenced in May 2011), 
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and to subsequently kill him to prevent retaliation.  (D.E. 155, at 2).  The conspiracy to possess 

with intent to distribute and the other conspiracies were “separate agreements operating 

independently of each other.”   The firearm was never possessed in furtherance of the drug 

conspiracy. 5  After Johnson, Mr. Pereira can seek relief. 

C. Only convictions for the underlying predicate offenses can sustain a Section 
924(c) conviction.  

 
In the alternative, no qualifying predicate exists because Mr. Pereira was convicted only 

of conspiracies no longer applicable after Johnson, and Section 924(c) requires a conviction of 

the underlying offense.  Neither the language, purpose, or history suggest that Section 924(c)’s 

reference to any “crime . . . for which the person may be prosecuted in a court of the United 

States” extends beyond federal and state convictions; indeed, the primary purpose appears to be 

only to ensure that federal jurisdiction exists based on facts that include an element of interstate 

commerce.  See United States v. Brown, 58 F. Supp. 3d 115, 123-28 (D.D.C. 2014) (holding that 

violations of the D.C. criminal code did not qualify even though they could be prosecuted in 

federal court at the time of enactment; discussing statement of bill sponsor that “"[e]very Federal 

felony defined in the code already has its own jurisdictional base"). 

 Counts Two and Four are therefore irrelevant to the inquiry here.  Mr. Pereira recognizes 

that mandatory authority provides otherwise.  United States v. Frye, 402 F.3d 1123, 1127-28 

(11th Cir. 2005).  The issue is presented to preserve in case an appeal becomes necessary. 

  

                                                        
5 But see United States v. Isnadin, 742 F.3d 1278, 1308 (11th Cir. 2014) (citing United States v. 
Gunn, 369 F.3d 1229, 1234 (11th Cir. 2004) (finding evidence sufficient to support Section 
924(c) conviction; underlying drug offense existed where “defendants conspired to commit 
armed robbery of cocaine”)); United States v. Moss, 290 F. App’x 234, 247 (11th Cir. 2008) 
(affirming where possession during course of conspiracy “was meant to facilitate the object of 
the conspiracy by safeguarding the product and profit of the conspiracy from robbery”).  Those 
pre-Johnson cases featuring only single, violent street-gang conspiracies and do not control here. 
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II.  PROCEDURAL DEFAULT 

 The Court should not find any claims procedural defaulted.  Cause for failure to raise it 

earlier exists because the legal basis was “not reasonably available” at the time of Mr. Pereira’s 

direct appeal.  Murray v. Carrier, 477 U.S. 478, 488 (1986).  The Supreme Court has explained 

that this criteria is satisfied where a claim is based on a Supreme Court decision that “explicitly 

overrule[d] one of our precedents.”  Reed v. Ross, 468 U.S. 1, 17, (1984).  Johnson explicitly 

overruled the holdings in Sykes v. United States, 564 U.S. 1 (2011), and James v. United States, 

550 U.S. 192 (2007).  The Supreme Court has applied Johnson retroactively to cases already 

final by the conclusion of direct review.  Welch v. United States, No. 15-6418 (April 18, 2016).  

Before a new, retroactive rule of law like Johnson is announced, there exists “no reasonable 

basis upon which an attorney previously could have urged a [court] to adopt the position that 

this Court has ultimately adopted.” Reed, 468 U.S. at 17.   

Accordingly, it appears that most federal courts would conclude that claims based on 

Johnson like Mr. Pereira’s are not procedurally defaulted.  Gilbert v. United States, No. C15-

1855 JCC, 2016 U.S. Dist. LEXIS 82083, at *6-7 (W.D. Wash. June 23, 2016); Cummings v. 

United States, No. 15-CV-1219-JPS, 2016 U.S. Dist. LEXIS 24547, at *18 (E.D. Wis. Feb. 29, 

2016); but see Ross v. United States, No. 16-cv-113-bbc, 2016 U.S. Dist. LEXIS 60284, at *10-

11 (W.D. Wis. May 6, 2016); see also United States v. Doe, 806 F.3d 732, 752 (3d Cir. 2015) 

(declining to apply procedural default where binding circuit precedent foreclosed ACCA 

argument before Supreme Court decided Begay) (quoting English v. United States, 42 F.3d 473, 

479 (9th Cir. 1994)); cf. Bryant v. Warden, 738 F.3d 1253, 1282 (11th Cir. 2013) (explaining that 

Section 2255 is ineffective where pre-Johnson statutory ACCA claim was not available because 

binding circuit precedent foreclosed argument). 
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In the alternative, Mr. Pereira is actually innocent of his mandatory minimum sentence, 

and failing to consider the claim would work a miscarriage of justice.  Dretke v. Haley, 541 U.S. 

386, 393 (2004) (declining to address whether cause and prejudice exception extended to claims 

of innocence of noncapital state court sentence); United States v. Maybeck, 23 F.3d 888, 893 

(4th Cir. 1994) (“we see little difference between holding that a defendant can be innocent of the 

acts required to enhance a sentence in a death case and applying a parallel rationale in non-

capital cases”).  It does not appear to the undersigned that any mandatory authority precludes 

the Court from recognizing innocence of a mandatory minimum as a ground for procedural 

default.  But see Gilbert v. United States, 640 F.3d 1293, 1321 (11th Cir. 2011) (explaining in 

challenge to guideline error that “neither the Supreme Court nor this Court has ever applied 

the Sawyer actual innocence of the sentence exception except in death penalty cases, and the 

better view is that the exception does not apply to noncapital sentencing errors.”). 

WHEREFORE, premises considered, Mr. Pereira prays the Court will vacate his 

conviction and sentence on Count Six.   

 

Respectfully Submitted,    
   

/s/ Gray R. Proctor     
Gray R. Proctor     
Fla. Bar No. 48192     
LAW OFFICE OF GRAY R. PROCTOR  
122 East Colonial Drive, Suite 100   
Orlando, Florida 32801    
321-445-1951      
321-445-5484 (fax)      
E-mail: gray@appealsandhabeas.com  
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/s/ Gray Proctor 
Gray R. Proctor, Esq. 
 

 


