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INTRODUCTION AND QUESTIONS PRESENTED 
 

 In May 2011, at age 17, Daniel Lampkin pleaded nolo to offenses 

committed at age 15.  On July 25, 2011, the court sentenced him as an adult to 

serve 60 years in prison, releasing him with the understanding he would receive a 

ten-year sentence when remanded.  At sentencing on October 14, 2011, Daniel 

was sentenced as an adult to serve 10 years in prison.  The public defender failed to 

bring victim witnesses who would have testified they did not object to sentencing 

as a youthful offender instead.  The judge expressed a willingness to reconsider 

and promised that Daniel would not be transferred to the Department of 

Corrections until after the mitigation hearing occurred.  However, Daniel was 

transferred and no hearing ever occurred.  On December 28, 2011, a scrivener’s 

error was corrected nunc pro tunc to October 14, 2011. 

 On May 27, 2013, attorney Francis Wesley Blankner, Jr., filed a notice of 

appearance in the case.  On December 27, 2013, Mr. Blankner filed a Rule 3.850 

with extreme deficiencies of form and content that cannot easily be summarized 

here.  The motion was initially denied as untimely.  Replacement counsel filed a 

motion for rehearing, requesting the court allow an opportunity to file an amended 

motion.  Instead, the court denied the existing claims on the merits, explaining that 

“any new claims would be untimely.”   
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 A second motion for rehearing was filed, arguing that Florida law required 

the court to grant defendants like Daniel an opportunity to file an amended motion 

and, in the alternative, asking the court to exercise its discretion to permit 

amendment.  Observing that the motion had been filed out of time, the court 

nevertheless rejected the claim on the merits.   

 The questions presented are: 

 1) Did the lower court err by failing to allow Daniel to amend the timely 

motion which contained a legally insufficient ground for relief? 

2) Does Rule 3.850(b)(3) require that courts permit a defendant to file an 

amended motion after a first, counselled motion is untimely filed? 

 3) Does a postconviction court abuse its discretion in failing to permit a 

defendant to file an amended motion after a first, counselled motion is untimely 

filed and clearly suffers from problems so egregious the defendant has not been 

represented at all? 
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STATEMENT OF THE CASE AND FACTS 
 

 This is an appeal of the Circuit Court’s Orders entered May 28, 2015 

denying the motion for post-conviction relief; July 23, 2015, granting in part and 

denying in part the motion for rehearing; and August 21, 2015, denying the motion 

for rehearing.  In these orders, the Circuit Court: summarily denied as untimely the 

counseled Rule 3.850 motion filed by Francis Wesley Blankner; denied the claims 

on the merits without affording any opportunity to file an amended motion; and, 

denied leave to file an amended motion. 

A. Conviction and Sentence 

 Appellant Daniel Lampkin pleaded guilty to offenses committed on April 26, 

2009 (R. 173), when he was 15 years and just under three months old.  (R. 92 

(DOB)).  On May 16, 2011, entered a written plea to four counts of attempted 

robbery with a firearm.  (R. 16 (written plea); R. 38 (transcript of May 16, 2011 

hearing)).  Daniel was not adjudicated guilty on that date.  (R. 56).The prosecutor 

agreed to recommend ten years of incarceration.  (R. 16).  The prosecutor 

dismissed one count of attempted robbery with a firearm and one count of 

aggravated battery with a firearm.  The aggravated battery charge was based on a 

victim being shot in the foot.  (R. 173).   

 The first set of sentencing proceedings occurred on July 25, 2011.  Mr. 

Lampkin was sentenced to serve 60 years in prison but released so that he could be 
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present for his son’s birth, with the understanding that he would receive the benefit 

of the plea agreement so long as he returned for sentencing on October 14, 2011.  

(R. 158; see also App’x B, at 3-4).  A motion filed by the public defender explains 

that there was an “understanding that the Defendant’s sentences would be modified 

to a ten year minimum mandatory sentence.”  (R. 158).   

On October 14, 2011, the Court sentenced Mr. Lampkin as an adult to serve 

ten years in prison.  During the hearing, the public defender asked the court to 

reconsider sentencing Mr. Lampkin as a youthful offender.  (App’x B, at 6).  The 

parents of one of the victims opposed reducing the sentence down to six years, but 

noted that all of the victims agreed with dropping the most serious charges, and 

“wouldn’t mind talking to the victims and asking them their opinion.”  (App’x B, 

at 6).  The judge explained that he would abide by the 10-year agreement, but gave 

the public defender “60 days, if she can get the victims in here to tell me that they 

really don’t want him to do ten years or something to that nature, then they have an 

opportunity to – to have another hearing within 60 days.  The law provides that.”  

((App’x B, at 13; see also App’x B, 1at 9-20 (offering to reconsider if the public 

defender could “bring in victims and convince me otherwise”); App’x B, at 24-26; 

Supp. 29).  The judge would not give the public defender time to bring in the 

victims at that hearing, because she “should have had them here this morning,” and 

the judge had already “given him a lot of leeway to be out so that he could see his 
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baby born.”  (App’x B, at 20).  However, the judge promised to “enter an order that 

he is to remain here until we have the hearing.”  (App’x B, at 27; see also App’x B, 

at 31).  No such order was entered, and no hearing was ever held. (See generally 

App’x A). 

On October 26, 2011, the state filed a stipulated motion to modify the 

judgment to include restitution to a victim.  A restitution order was rendered the 

same day.  (App’x C). 

On December 28, 2011, the trial court entered an order nunc pro tunc 

correcting typographical errors in the October 14, 2011 sentencing order. (R. 90-

91). 

B. Postconviction Proceedings 

 On May 20, 2013, Attorney Francis Wesley Blankner, Junior, filed a notice 

of appearance.  On December 27, 2013, Mr. Blankner filed a motion for 

postconviction relief.  (R. 1-8).  The motion raised two claims:  (1) that his trial 

counsel rendered ineffective assistance where his convictions for three counts of 

attempted robbery violated the double jeopardy clause because “the indictment 

alleged a single taking during a single episode” (R. 2); and, (2) that his plea was 

involuntary because “the trial court threatened that if the Defendant took the case 

to trial, he would be inclined [sic] to sentence the Defendant to sixty (60) years in 

prison and up to life in prison.”  (R. 5-6). 
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 On May 28, 2015, the court denied the motion.  (R. 9).  It ruled that Daniel 

had until August 25, 2013 to file a Rule 3.850 motion because his sentence was 

entered on July 25, 2011.  (R. 11).  He could not use the December 28, 2011 date 

because the court had merely corrected a scrivener’s error and was nunc pro tunc 

to October 14, 2011.  (R. 12 (citing Barner v. Barner, 673 So. 2d 886 (Fla. 4th DCA 

1996)).  The voluntariness claim was also procedurally barred because it should 

have been raised on direct appeal.  (R. 12-13). 

 On June 12, 2015, the undersigned filed a motion for rehearing.  (R. 29).  

Daniel argued that the motion was not untimely because “Rule 3.850(b)(3) 

provides for a four-year limitations period if ‘the defendant retained counsel to 

timely file a 3.850 motion and counsel, through neglect, failed to file the motion.’”  

(Id.).  He requested the court withdraw its earlier order and allow an amended 

motion.  (R. 30). 

 On July 23, 2015, the court entered an order granting the motion for 

rehearing and denying the motion for post-conviction relief.  (R. 65).  The court 

denied ground one on the merits, explaining that the indictment alleged multiple 

attempted takings and that Daniel’s arguments was not supported in the law.  (R. 

69-72).  Ground two was contradicted by Daniel’s sworn statements at the plea 

colloquy.  (R. 73).  The court found that allowing an amendment was not 

appropriate because “any new claims would be untimely.”  (R. 68). 
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 On Tuesday, August 11, 2015, the undersigned filed a motion for rehearing.  

(R. 96).  He argued that when an attorney files a motion untimely, a new belated 

motion can be filed within the additional time two years granted by Rule 

3.850(b)(3).  (R. 97).  He argued that allowing an amendment would be equitable 

and just due to the obvious poor quality of the motion, which included claims that 

were obviously untenable, did not even couch the voluntariness issue in terms of 

ineffective assistance of counsel, and “appear[ed] to be authored by a person 

unfamiliar with the most basic rules of written English.”  (R. 98).  He also pointed 

out Mr. Blankner’s disciplinary history, including a scathing opinion in this Court 

in Barreto v. State, 50 So. 3d 738, 739 (Fla. 5th DCA 2010) (analyzing four-

paragraph argument advanced after three extensions of time; concluding that Mr. 

Blankner, who was also trial counsel, had waived the issue by failing to file a 

motion to withdraw the plea; observing that “This appeal was a waste of this 

Court’s time and Barreto’s money.”). 

 On August 21, 2015, the court denied the motion for rehearing.  (R. 140).  

The court found that the motion was untimely filed, but did not state the correct 

due date.  (R. 141).  The court also ruled on the merits, finding that when counsel 

files an untimely motion, Rule 3.850(b)(3) does not apply and any amendments 

would have been untimely.  (R. 142-43). 

 This Court granted a petition for a belated appeal. 
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SUMMARY OF ARGUMENT 
 

 This case is about whether a retained attorney’s misfeasance requires a 

criminal defendant to forfeit his last chance at meaningful review of his conviction 

and sentence.  In this case, the retained attorney clearly failed to provide any real 

level of representation.   

Florida law arguably mandates an opportunity for a second filing where, as 

here, the Rule 3.850 motion is untimely filed.  Judges clearly have discretion to 

grant poorly represented inmates a second chance, however.  In cases like this, 

where there is no question that the defendant’s postconviction attorney failed to 

render professional services, it is an abuse of discretion to bind the defendant’s 

future to the defective and untimely postconviction motion filed.   

This case could be decided on narrower grounds:  that the trial court erred 

because the motion contained a legally insufficient claim and leave to amend was 

therefore mandatory.  However, the Court is still faced with whether amendment to 

include new claims is permissive or mandatory.  Regardless, the Court should 

remand with instructions to permit the filing of an amended Rule 3.850 that 

contains new claims. 
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STANDARD OF REVIEW 
 
 Rule 3.850(f)(3) requires courts to allow an amendment when a motion is 

timely filed but contains at least one insufficient claim.  Rule 3.850(b)(3) provides 

for a four-year limitations period for untimely claims if “the defendant retained 

counsel to timely file a 3.850 motion and counsel, through neglect, failed to file the 

motion.”  Review of whether a motion is timely filed or a claim is insufficient is de 

novo.  Foster v. State, 132 So. 3d 40, 62 (Fla. 2013). 

Rule 3.850(e) grants courts the discretion to allow amendment even after a 

summary denial is entered.  Rule 3.050 grants general discretion to extend 

deadlines in criminal cases.  Unless the court was required to allow Daniel to file 

an amended Rule 3.850 motion, the standard of review is abuse of discretion.  

Lukehart v. State, 70 So. 3d 503, 514 (Fla. 2011) 

ARGUMENT 
 
A. The lower court erred by failing to give Daniel an opportunity to amend 
his timely motion which contained an insufficient claim. 
 

Rule 3.850(f)(3) provides that “If the motion sufficiently states one or more 

claims for relief and it also attempts but fails to state additional claims, and the 

motion is timely filed under this rule, the court shall enter a nonappealable order 

granting the defendant 60 days to amend the motion to sufficiently state additional 

claims for relief.”  Here, the motion was rendered timely because it was untimely 

filed by counsel, not by Daniel, triggering the extended four-year statute of 
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limitations period.   

Daniel’s claim that his guilty plea was involuntary is not cognizable on Rule 

3.850 because it must be raised on direct appeal.  “Legally insufficient claims 

include those that are procedurally barred in collateral proceedings because they 

should have been raised on direct appeal.”  Foster v. State, 132 So. 3d 40, 62 (Fla. 

2013).  The Court should not have gone on to rule on the merits until Daniel had an 

opportunity to amend his legally insufficient claim.  As discussed in the following 

section, because Daniel’s claims are governed by a four-year limitations period, 

new claims would have been timely.  This Court should remand with instructions 

to permit an appropriate time to file an amended Rule 3.850 motion. 

B. Postconviction courts abuse their discretion when they deny leave to 
amend a Rule 3.850 motion that was untimely filed and clearly demonstrates a 
fundamental breakdown in the defendant’s representation. 
 

If the lower court did not err by entering a final order, Rule 3.850(e) grants 

discretion to allow amendment.  That discretion would be abused here, both 

because the court misinterpreted the law and because it acted unreasonably. 

1. Florida law contemplates filing a new, amended motion after an 
untimely counseled motion is filed. 
 

Rule 3.850(b)(3) provides for a four-year limitations period if “the defendant 

retained counsel to timely file a 3.850 motion and counsel, through neglect, failed 

to file the motion.”  The rule does not refer to new “motions,” however, instead 

applying to any “claim based on this exception.”  The Supreme Court of Florida 
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has explained that “subdivision (b)(3) adds an additional two-year limitation period 

to the original period for seeking postconviction relief.”  In re: Amendments to Fla. 

Rules of Crim. Procedure 3.850 & 3.851, 72 So. 3d 735, 736 (Fla. 2011) (emphasis 

added).  In the case which led the Supreme Court to adopt the amendment, the 

justices all agreed that the exception applies any time an attorney “agreed to file 

the motion but failed to do so in a timely manner.”  Steele v. Kehoe, 747 So. 2d 

931, 934 (Fla. 1999) (emphasis added).   

The lower court concluded that Rule 3.850(b)(3) only provides recourse for 

the defendant who retains counsel when no motion is ever filed.  (R. 142-143).  It 

is not clear how the rule could rationally be limited to defendants whose attorneys 

never file a motion at all.  If the lower court is correct, the rule provides no 

guarantee that late motions will be considered, and courts have discretion to 

dismiss as untimely any counselled motion filed late.  Rule 3.850(b)(3) should 

instead be read to include new claims filed after counsel fails to timely file the 

original motion.  Daniel also deserves the benefit of the rule of lenity in light of the 

ambiguous-at-best scenario.  Martin v. State, 876 So. 2d 1256, 1259 (Fla. 4th DCA 

2004) (applying rule of lenity to sentencing guidelines articulated in Florida Rules 

of Criminal Procedure).   

Additionally, allowing amendment of an untimely motion is just good policy.  

Unlike errors of counsel at trial or on appeal, there is no way for defendants to get 
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past errors by postconviction counsel1.  An untimely motion is prima facie 

evidence that counsel has made at least one mistake.  In fairness, the defendant 

should not be bound to a motion filed by an attorney who has already committed 

error.  Instead, the defendant ought to have an opportunity to address the situation 

either by proceeding pro se or finding new counsel if appropriate.   

2. Failing to permit amendment in this case is an abuse of discretion that 
creates a fundamental defect in the basic fairness, integrity, and public reputation 
of the judicial process. 
 

A grant of discretion is not an unlimited grant of power.  As Judge Farmer 

observed, “Discretion unrestrained by principle, by methodology and by standards 

is contrary to our rule of law. . . . Judicial discretion exists not for its own sake but 

merely because it is impossible to set down a single rule to govern all procedural 

questions that arise in judicial proceedings.”  Rigabar v. Broome, 658 So. 2d 1038, 

1041 (Fla. 4th DCA 1995).  It is settled that “[p]ostconviction relief proceedings 

must provide meaningful access to the judicial process.”  Smith v. State, 100 So. 

3d 201, 202 (Fla. 2d DCA 2012).  Here, the ineffectiveness of Mr. Blankner’s 

representation deprived Daniel of any real chance for review. 

 

  
                                                 
1 If the Rule 3.850 motion is filed after the two-year deadline, ipso facto the one-
year deadline for filing a federal postconviction action will have passed.  28 U.S.C. 
§ 2244(d); Webster v. Moore, 199 F.3d 1256, 1258 (11th Cir. 2000) (untimely Rule 
3.850 motion does not toll federal limitations period). 
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Whether Mr. Blankner adequately represented Daniel should not be a 

difficult question subject to the exercise of discretion.  No legal training is required 

to understand that this is not a motion upon which a defendant should have to rely.  

Just look at it.  Beginning with paragraph 9 (R. 2), the motion becomes 

ungrammatical and, at times, impossible to understand.  A layman might think that 

the citation formats and techniques are appropriate; a first-year law student could 

see that the problem is not mere bluebooking, but a basic failure to present legal 

authority in an understandable manner.  Sheppardizing the cases cited shows that 

one had been overruled by the Supreme Court.  (R. 4 (citing Hill v. State, 293 So. 

2d 79 (Fla. 3d DCA 1974); see Brown v. State, 430 So. 2d 446 (Fla. 1983)).  One 

claim was clearly procedurally barred, and both were untimely.   

As for the merits, the double jeopardy claim was not supported by the law, 

while the voluntariness claim was not supported by the facts.  In terms of 

delivering to Daniel the level of representation that the Florida bar expects, 

something clearly went wrong. 

A counselled motion of this quality is a problem for the practice of law in 

general.  Like a fundamental error not preserved at trial, to ignore this problem 

would “‘seriously affect[] the basic fairness, integrity, or public reputation of the 

judicial process.’”  Brazill v. State, 845 So. 2d 282, 290 (Fla. 4th DCA 2003) 

(quoting Murphy v. Int’l Robotic Sys., Inc., 766 So. 2d 1010, 1030 (Fla. 2000)).  
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Thus, it is appropriate not to hold Daniel responsible for his counsel’s 

performance.  However, unlike a defendant convicted after trial who raises errors 

apparent on the record, the injustice done to Daniel can only be corrected if he is 

first permitted to file an amended Rule 3.850 motion.  Because these principles 

should have guided the circuit court, it abused its discretion in limiting Daniel to 

the deficient counselled petition. 
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CONCLUSION 
 

 Defendants like Daniel, whose Rule 3.850 motions contain legally 

insufficient claims, must receive an opportunity to amend those claims before 

dismissal under subsection (f)(2).  Because he retained counsel, Daniel’s claims 

were subject to the four-year statute of limitations in subsection (b)(3).  Because 

any new claims would have been timely, he was also guaranteed an opportunity to 

file new claims under subsection (e).  Therefore, the lower court erred as a matter 

of law by dismissing without leave to amend.   

 Assuming arguendo that Daniel had no absolute right to file an amended 

motion with new claims, the lower court abused its discretion where counsel’s 

representation was so clearly deficient.  The Court should reverse and remand with 

instructions to permit an amended Rule 3.850 motion containing new claims. 

DATED: November 16, 2015 

Respectfully Submitted,    
 /s/ Gray Proctor     
Gray R. Proctor      
Fla. Bar No. 48192     
122 E. Colonial Drive, Suite 100   
Orlando, FL 32801    
p: 321-445-1951     
f: 321-445-5484      
gray@appealsandhabeas.com    
Attorney for Appellant Lampkin  
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