
Old Rule, Partially Retroactive, and No Remedy:
Why Hurst Won’t Help Many on Florida’s Death Row

For almost fourteen years, courts and capital defendants
have wanted an answer to the question the Supreme
Court recently took up: ‘‘Whether Florida’s death sen-
tencing scheme violates the Sixth Amendment or the
Eighth Amendment in light of this Court’s decision in
Ring v. Arizona, 536 U.S. 584 (2002).’’1 In Hurst v.

Florida the Supreme Court held that Florida’s capital
punishment scheme is unconstitutional because judges,
not juries, decide whether the facts establish aggravating
and mitigating factors.2 In the interim, Florida has vio-
lated the rights of every capital defendant brought to
trial.

Although some current inmates will be affected, this
landmark ruling is not likely to open any floodgates of
litigation that will empty Florida’s death row.3 Inmates
whose sentences are not ‘‘final’’—that is, whose sen-
tences have not been affirmed at the highest level of
direct review4—should be entitled to resentencing.5 The
situation is much less clear for inmates who have pro-
ceeded to post-conviction review, and the final outcome
depends heavily on how Florida courts and legislators
will react. Unfortunately for inmates on death row, nei-
ther case law nor political expediency weighs in favor of
relief in Florida’s courts. Federal courts, however, are
insulated from political pressure and well placed to
address the unconstitutional sentences imposed in
Florida after Ring was decided. Granting relief to these
defendants accords with the role of the federal courts in
enforcing constitutional guarantees, especially where
Florida violated the rights of capital defendants for more
than a decade.

Due to the intricacies of federal habeas procedure,
whether individual defendants obtain relief in federal court
will depend on how long their cases have taken to resolve.
Under federal retroactivity law Hurst will not extend beyond
defendants whose federal habeas petitions are currently
pending or on appeal. For those who have already com-
pleted a full round of habeas review, Hurst came too late.
Additionally, some defendants with pending cases are
unlikely to obtain relief because counsel for these peti-
tioners did not include a Ring claim in the initial petition,
and now any Hurst claim is time-barred. Thus, federal
rights are unenforceable in federal court. It will be up to
Florida to extend Hurst any further.

I. The Substance: from Apprendi to Hurst

It would be most difficult to describe Hurst as a break from
precedent. It was settled long ago that in a jury trial, every
element of the crime must be found by the jury beyond
a reasonable doubt.6 In 2000, the Supreme Court decided
Apprendi v. New Jersey, which extended this principle to all
facts necessary to impose a greater sentence—for example,
stiffer sentences when an offense is committed as a hate
crime.7 Ring v. Arizona then applied this principle to death
penalty cases.8 In Ring, the defendant was sentenced under
Arizona’s procedure, which allowed the judge to impose the
death sentence for felony murder if the judge finds that
aggravating circumstances exist. The judge sentenced Ring
to death after finding that he was ‘‘the one who shot and
killed’’ the victim, and otherwise a ‘‘major participant’’ in
the crime who displayed a ‘‘reckless indifference to human
life.’’9 The Court held that because ‘‘Arizona’s enumerated
aggravating factors operate as ‘the functional equivalent of
an element of a greater offense,’ the Sixth Amendment
requires that they be found by a jury.’’10

Florida’s capital sentencing differed in only one respect:
the guilt phase jury also sat in the penalty phase and ren-
dered an advisory verdict before the judge pronounced the
sentence.11 The jurors were instructed that they could not
return a recommendation of death unless they found the
presence of an aggravating factor beyond a reasonable
doubt, and the aggravating factors outweighed any mitiga-
tion.12 However, the jury’s ultimate recommendation was
merely a ‘‘head count’’; there were no findings as to which
aggravators each juror believed the state had proved. Florida
law requires that the recommendation receive ‘‘great
weight,’’ but also clearly provides that the final decision be
made according to the judge’s ‘‘independent judgment
about the existence of aggravating and mitigating factors.’’13

In Hurst’s case, the state sought to prove two aggravat-
ing circumstances. Although a bare seven-juror majority
recommended death, it was not clear whether the majority
agreed that the murder was ‘‘heinous, atrocious, or cruel,’’
or that it occurred during a robbery, or both.14 Ultimately
the judge found that both aggravators were present and
sentenced Hurst to death, giving ‘‘great weight’’ to the jury
recommendation per Florida law. Of course, even if none of
the jurors had recommended death, Florida’s statutory
scheme would have permitted the judge to find that both
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aggravators existed, weigh them against the mitigating
evidence, and impose a capital sentence.

Reversing, the Supreme Court observed that ‘‘[t]he
analysis the Ring Court applied to Arizona’s sentencing
scheme applies equally to Florida’s.’’15 When affirming the
schemes in 1990, the Court had observed that any dis-
tinction between the two schemes was ‘‘immaterial’’ for
the purposes of the right to a jury trial: ‘‘‘It is true that in
Florida the jury recommends a sentence, but it does not
make specific factual findings with regard to the existence
of mitigating or aggravating circumstances and its rec-
ommendation is not binding on the trial judge. A Florida
trial court no more has the assistance of a jury’s finding of
fact with respect to sentencing issues than does a trial
judge in Arizona.’’’16 Therefore the Hurst Court con-
cluded, ‘‘As with Ring, a judge increased Hurst’s autho-
rized sentence based on her own factfinding. In light of
Ring, we hold that Hurst’s sentence violates the Sixth
Amendment.’’17

If this analysis seems simple, that’s because it is. The
Supreme Court considered the issue straightforward
enough to be decided in barely ten pages. The only hard
question is why it took so long. After all, the Florida
Supreme Court had relied heavily on pre-Ring cases, which
upheld Florida’s capital punishment procedure.18 These
cases, however, depended on the conclusion that ‘‘‘the Sixth
Amendment does not require that the specific findings
authorizing the imposition of the sentence of death be
made by the jury.’’’19 With palpable impatience, the Hurst

Court declared that the cases were ‘‘wrong, and irreconcil-
able with Apprendi.’’20

The Eleventh Circuit had also refused to recognize that
the earlier cases could not survive Apprendi: In Evans v.

Secretary it took the position that despite Ring’s clear man-
date, it could not act unless and until the Supreme Court
itself applied Ring to overrule the pre-Ring cases, upholding
an identical challenge against Florida’s capital sentencing
scheme.21 Ring addressed Arizona without mentioning
Florida. Therefore, the decision only undercut the reason-
ing of the prior cases. Reversing the district court’s grant of
habeas relief, the Eleventh Circuit concluded ‘‘the most that
[could] be said . . . is that [Ring]’s reasoning arguably con-
flicts with the [1989] Hildwin decision, and it arguably was
implicitly overruled.’’22 Mr. Evans sought further review,
but the Supreme Court did not grant certiorari.

Today, we know that the Eleventh Circuit was wrong
about the constitutional issue in Evans. Nevertheless,
Mr. Evans will not have any federal remedy for the viola-
tion of his right to a jury determination that he deserved to
die. This is not because Mr. Evans doesn’t receive the
benefit of the new law. The Hurst holding applies to him as
his conviction became final on October 15, 2002, more
than three months after Ring was decided.23 What follows
is an explanation of why federal courts cannot provide any
remedy for inmates like Mr. Evans, leaving enforcement
of his federal constitutional rights in the hands of Florida
courts.

II. Habeas Procedure Part 1: Federal retroactivity in
the abstract
First, not every death row inmate has a federal claim
because Hurst’s holding is limited temporally. For every
inmate to receive the benefit of Hurst, federal courts would
have to apply it fully retroactively. Hurst cannot meet the
strict criteria for new, retroactive rules of law. Hurst can,
however, apply to defendants whose cases were decided
after Ring.

The first inquiry in the federal retroactivity analysis is
whether the Hurst Court announced a ‘‘new rule.’’ ‘‘Under
the Teague framework, an old rule applies both on direct
and collateral review, but a new rule is generally applicable
only to cases that are still on direct review.’’24 Although
generally the new rule inquiry is framed as though almost
every decision must create a new rule,25 it is also estab-
lished that a decision ‘‘does not announce a new rule,
[when] it ‘[is] merely an application of the principle that
governed’ a prior decision to a different set of facts.’’26

Because Florida’s sentencing scheme was not materially
different from Arizona’s, Hurst is simply a straightforward
application of Ring’s unequivocal command that ‘‘[c]apital
defendants, no less than noncapital defendants, are entitled
to a jury determination of any fact on which the legislature
conditions an increase in their maximum punishment.’’27

That should make Hurst an old rule, which means at least
some Florida inmates condemned to death have a federal
right to a jury determination of their death eligibility.
However, that right will not extend further back than
whatever ‘‘new rule’’ Hurst relies on. Therefore, it is not
a new rule to anyone whose conviction and sentence
became final after June 24, 2002.

The ‘‘old rule’’ approach appears to be the only realistic
way for any capital inmates to get the benefit of Hurst after
direct appeal. If the rule in Hurst is completely ‘‘new’’ and
not retroactive, only inmates whose convictions are not final
can invoke it.

Applying new rules begins with a procedural/substan-
tive inquiry that basically decides the issue. If a new rule is
procedural, it will only be applied retroactively if it is also
a ‘‘watershed rule of criminal procedure,’’ such as the right
to counsel itself.28 The Supreme Court has never found
a new watershed rule of criminal procedure.

Moreover, the Supreme Court already decided that Ring

was a new procedural rule that did not apply retroactively to
cases final on direct review in Schriro v. Summerlin.29 In
Schriro, the petitioner was sentenced to death in 1981 under
the Arizona procedures the Court had declared unconsti-
tutional. Ring’s requirement that juries, not judges, find
death-eligible aggravating circumstances was a new rule of
criminal procedure, and therefore subject to the retroac-
tivity analysis set forth in Teague.30 The Court found that,
although juries might be more accurate finders of fact than
judges, no evidence unequivocally showed that judicial
factfinding ‘‘so ‘seriously diminishe[d]’ accuracy that there
is an ‘impermissibly large risk’ of punishing conduct the
law does not reach.’’31 Therefore, ‘‘Ring announced a new
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procedural rule that does not apply retroactively to cases
already final on direct review.’’32 Hurst is really just Ring

applied to a slightly different set of facts; it is therefore
difficult to see how Hurst could be retroactive if Ring

was not.
To summarize: I predict that Hurst will be considered an

old rule, because it is an extremely straightforward appli-
cation of Ring. Therefore, it will apply retroactively on col-
lateral review to all defendants entitled to the new rule
announced in Ring, because their convictions were not yet
final on direct review. Those whose direct appeals ended
before Ring was decided will have no right to invoke a Hurst

claim—they have no Hurst rights.
The following section explains why many death row

inmates who have Hurst rights will have no federal remedy
for Florida’s refusal to apply Ring.

III. Habeas Procedure Part 2: Procedural bars for
the wrong kind of retroactivity

Hurst is retroactive in some sense, but not as a new, ret-
roactive rule of criminal procedure pursuant to Teague.
Instead, it is merely an old rule, applicable to defendants
who should have gotten the benefit of Ring because their
convictions became final after June 24, 2002. This means
that Hurst claims are not exempt from the procedural bars
of timeliness and successiveness. Unless a Ring claim was
raised in an initial, timely petition that is currently pending
in the federal courts, Hurst cannot be invoked in federal
habeas proceedings. Because Hurst is not a new, retroactive
rule of criminal procedure, federal courts will lack juris-
diction over second petitions, and amendments to existing
petitions will be untimely.

Defendants who have already had a full round of federal
habeas review face the bar on second or successive petitions.
Unfortunately, any claim presented in a prior petition must

be dismissed, even if it was wrongly decided.33 There is no
remedy when courts simply get it wrong the first time.34

Petitioners who omitted a Ring claim in their first peti-
tion are no better off. Second petitions can raise new
claims, but only when ‘‘the applicant shows that the claim
relies on a new rule of constitutional law, made retroactive
to cases on collateral review by the Supreme Court, that was
previously unavailable.’’35 This language is drawn straight
from Teague and requires the Supreme Court to decide
a new rule is retroactive under that analysis. Hurst is either
an old rule or not retroactive, thus the filing of a second or
successive petition will not be permitted.

Moreover, the Circuit Courts must quickly—within
30 days—deny permission to file a successive petition until
the Supreme Court itself acts.36 Incongruously, the statute
of limitations for any such claim would be the date Hurst

was decided, not the future date on which retroactivity is
decided. Therefore any Supreme Court decision may come
too late, as the Court itself has observed.37

Unfortunately, research shows there are inmates on
Florida’s death row who have forfeited their rights to make

a Hurst claim by not raising it in the initial petition. Hurst

applies to their cases, but the one-year statute of limitations
will preclude amendment.38 An exception exists for new
precedent; however, the limitations period restarts on ‘‘the
date on which the constitutional right asserted was initially
recognized by the Supreme Court, if the right has been
newly recognized by the Supreme Court and made retro-
actively applicable to cases on collateral review.’’39 Lower
courts can decide the retroactivity issue for this exception,40

but they apply this exception only to new, watershed rules of
criminal law,41 despite the reference to a newly recognized
right instead of a new rule of constitutional law.42 Although
many attorneys brought Ring claims, unfortunately some
attorneys have failed to do so in the initial habeas petition.43

Equitable tolling exists,44 but is granted only in exceptional
circumstances, such as gross negligence.45

The doctrine of exhaustion generally requires that any
claim for relief be properly presented to state courts first
and decided on the merits.46 Florida law provides for pro-
cedural bars similar to those in federal habeas, and there-
fore petitioners may not be able to bring them in Florida
courts (as discussed in more detail in the following sec-
tion).47 These petitioners have procedurally defaulted their
Hurst claims. However, two exceptions might apply. Pro-
cedural default can be forgiven when a petitioner’s post-
conviction attorney renders ineffective assistance of coun-
sel by failing to raise a claim.48 Most attorneys would agree
that failing to raise the Ring issue in a capital case would be
deficient performance.49 However, as state and federal
courts had directly rejected any Ring challenge, habeas
courts may arrive at a different conclusion.50

The second exception recognizes that when a new rule is
novel, good cause for not raising the rule may exist. How-
ever, as Hurst is an ‘‘old rule’’ application of Ring, which was
commonly raised in Florida capital litigation for over
a decade, it would be difficult to say that Hurst was ‘‘so novel
that its legal basis was not reasonably available to counsel.’’51

IV. Habeas Procedure Part 3: Who wins on the merits?
A return to retroactivity and a reliance on the Supreme
Court to expound on Hurst on direct review
The nuances of federal habeas procedure infect even the
substantive question. 28 U.S.C. § 2254(d) governs the
review of state court merits decisions. For questions of law,
the petitioner must show that ‘‘the adjudication of the claim
resulted in a decision that was contrary to, or involved in
unreasonable application of, clearly established federal law,
as determined by the Supreme Court of United States.’’
That is, the state court’s decision must not be only wrong,
but unreasonably wrong based on the record before it.52

Unsurprisingly, jurists and commentators have observed
that the § 2254(d)(1) inquiry ‘‘largely overlaps with the
inquiry under Teague of whether a decision was ‘dictated by
precedent.’’’53 When § 2254(d)(1) deference applies, no
relief can be granted unless ‘‘there is no possibility fair-
minded jurists could disagree that the state court’s decision
conflicts with the Court’s precedents.’’54
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Fortunately for defendants, § 2254(d)(1) deference is not
likely to apply. Petitioners are well placed to argue that state
decisions finding Florida’s capital punishment procedures
were ‘‘‘objectively unreasonable’’’ because they ‘‘‘unrea-
sonably fail[ed] to extend a clearly established legal principle
to a new context’’’ by holding Ring was inapplicable in
Florida,55 or because Florida’s capital punishment scheme
was materially indistinguishable from Arizona’s.56 Where
the governing law (i.e., Ring) was not even applied, federal
review ought to be de novo, and federal courts should decide
the constitutional issue rather than the reasonableness of
the decision.57 Additionally, only Supreme Court decisions
are relevant;58 this may help Hurst petitioners, as the State
cannot rely on the Eleventh Circuit’s decision that Ring did
not invalidate Florida’s capital sentencing scheme.

Unfortunately for petitioners, a wrinkle exists: many
defendants were sentenced to death after a jury unani-
mously found the aggravating factor that the murder was
committed in the course of another crime.59 Other defen-
dants were sentenced based on prior convictions,60 which
need not be found by a jury.61 Ring did not hold that the jury
must make the ultimate decision, nor did it hold that each
aggravator must be found by a jury.62 Ring deals with death
eligibility only. Thus, it is more difficult (but certainly not
impossible) to conclude that state courts acted unreason-
ably by failing to extend Ring to defendants who became
death-eligible based on prior convictions. Moreover, Ring

errors are subject to harmless error analysis, which gives
condemned defendants another way to lose.63 Neverthe-
less, unless convictions of another crime were the only
aggravator presented, the error should be considered plain
enough and prejudicial enough to warrant relief.

Now that we know Florida’s system in unconstitutional,
an older decision might also help current death row
inmates who have a procedural vehicle. Given that Florida’s
model jury instructions explicitly advise jurors that their
role is advisory only, these convictions might also run afoul
of the older rule in Caldwell v. Mississippi that ‘‘it is consti-
tutionally impermissible to rest a death sentence on
a determination made by a sentencer who has been led to
believe the responsibility for the appropriateness of the
defendant’s death rests elsewhere.’’64 Florida juries make
recommendations that must then be given ‘‘great weight’’;
however, juries were only advised of the ‘‘great weight’’
afforded their decision if mitigation evidence was pre-
sented, and only after the instructions were amended in
2009.65 Florida’s jury instructions may have violated
Caldwell; as the Supreme Court noted in Hurst, Florida had
not seen a life-to-death sentence judicial override for more
than fifteen years, lending credence to the idea that the jury
was in fact the sentencer.66 On the other hand, if the judge
is considered to be the actual sentencer, the need to give
‘‘great weight’’ to the jury recommendation could conceiv-
ably diminish judicial responsibility as well, even though
the (elected) state judges are explicitly told that ‘‘the sen-
tencing order must ‘reflect the trial judge’s independent
judgment about the existence of aggravating and mitigating

factors.’’’67 Now—since Ring—that it is clear that the jury
must find facts, the Caldwell violations become impossible
to ignore.

So, federal courts should decide that every Florida death
row inmate to whom Ring applies and who raised a Ring

claim in state court suffers from a conviction that is the
result of an unreasonable failure to apply Ring in Florida.
Because Florida forfeited its right to deferential review
under § 2254(d)(1) by ignoring Ring, review should be de

novo, giving intermediate federal courts the right to deter-
mine the contours of Hurst, albeit subject to the require-
ment that no ‘‘new rule’’ be announced that runs afoul of
Teague.68 Unanswered questions include (and of course are
not limited to): whether aggravating factors must be found
unanimously; whether the trial court can consider aggra-
vating factors not found by the jury after the jury finds
a threshold aggravator; whether the jury must make the
ultimate decision on whether the death penalty is imposed;
and, whether the jury must be informed that a finding of
guilt on an unsevered offense could render the defendant
death-eligible.69

These questions likely cannot be answered on federal
habeas review. Teague applies to any ‘‘result not dictated by

precedent existing at the time the defendant’s conviction
became final.’’70 The Supreme Court’s gloss on that inter-
pretation gives recalcitrant states a very powerful tool to
limit cases to their exact facts.71 Some opinions have gone
so far as to classify as ‘‘new’’ decisions that resolve any issue
‘‘susceptible to debate among reasonable minds.’’72 Ring

merely followed Apprendi’s general rule that ‘‘jury tradition
that is an indispensable part of our criminal justice system’’
applied to elements that increase the statutory range.73 That
tradition does not include the requirement of unanimity,74

and no clear precedent exists on the other issues. Where
Teague precludes announcing a new rule, § 2254(d)(1) def-
erence would certainly preclude granting relief on it. Only
the Supreme Court has jurisdiction over state criminal
cases that extends beyond federal habeas corpus; it is the
only Court that can answer these questions.75 In the
meantime, the mere fact that a question exists as to whether
a right exists likely means the remedy does not.

V. Will Florida Fix Its Own Mistakes?
The Florida legislature has changed the capital punishment
scheme, but has not addressed those currently under
a sentence of death.76 Absent some ad hoc legislative fix,
legal developments in Florida probably will not render
federal habeas irrelevant.77

Unlike most other jurisdictions, Florida does not use the
federal standard articulated in Teague v. Lane78 to determine
whether defendants get the benefit of cases decided after
they are sentenced. Florida applies the arguably more
favorable Witt standard,79 as federal law permits.80 Under
the Witt standard, a change in procedural law does not apply
retroactively unless it is constitutional in nature, emanates
from the supreme courts of Florida or the United States, and
‘‘constitutes a development of fundamental significance.’’81
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Unfortunately, the difference is probably only theoreti-
cal, as the Florida Supreme Court has already refused to
apply Ring retroactively.82 It reasoned that the purpose of
the rule was not to promote fairness or accuracy; that the
367 defendants on death row demonstrate the great extent
to which Florida had relied on pre-Ring jurisprudence; and,
that the administration of justice would be compromised
because the difficulty of conducting resentencing in older
cases would actually undermine the perception of fairness
and finality.83 Hurst is no different substantively than Ring.

In federal court, it is relevant that Florida ignored Ring

for so long because the ‘‘old rule’’ exception protects
defendants against flagrant violations of their rights. Flor-
ida, however, has no analogue to the federal ‘‘old rule’’
doctrine that would apply Hurst to cases currently pending
on post-conviction review. In this respect it differs from
Alabama and Delaware,84 the two jurisdictions most obvi-
ously affected by Hurst, both of which apply Teague. This is
not to say that Florida must take a narrower view of the
effect of Supreme Court precedent—in fact, the Florida
Supreme Court appeared to believe that any new rule
invalidating capital punishment in Florida would start with
Apprendi in 2000 rather than Ring in 2002.85 Nevertheless,
it has refused to apply Ring retroactively. In any event, it is
difficult to imagine a state court holding that a Supreme
Court decision directly overruling its precedents could be
an ‘‘old rule.’’ This would be to admit that for years, the state
simply got an easy question horribly wrong. Therefore,
death row inmates with state post-conviction motions cur-
rently pending may have to wait until federal habeas to get
relief.

At least one example of a legislative fix exists. An
enlightened approach would be to follow Utah’s lead and
create a procedural vehicle that applies whenever ‘‘the
petitioner can prove entitlement to relief under a rule
announced by the United States Supreme Court . . . after
conviction and sentence became final on direct appeal,’’ and
‘‘the rule was dictated by precedent existing at the time the
petitioner’s conviction or sentence became final.’’86 This
statute admirably addresses the problems of retroactive old
rules without any remedy; it would also function well in
federal habeas proceedings, to ensure that defendants in
states who do not faithfully apply Supreme Court’s prece-
dents do not slip through the cracks forever.

VI. Conclusion
No complicated analysis is required to conclude that Hurst

applies to all capital defendants whose cases are not yet
‘‘final’’—that is, those whose cases the U.S. Supreme Court
has not yet considered or rejected. Hurst, a straightforward
application of existing precedent, is an ‘‘old rule’’ for the
purposes of federal retroactivity, and therefore applies to
anyone who was entitled to the benefit of the ‘‘new rule’’
announced in Ring—that is, anyone whose conviction was
not final when Ring was decided on June 24, 2002.

Nevertheless, many of these defendants will have no
procedural vehicle for federal habeas relief. Petitioners

whose initial federal habeas petition was decided will not be
able to file a second petition to raise the Hurst claim.
Unfortunately, even heartbreakingly, defendants with an
initial petition pending will not be able to amend to raise
a Hurst claim if they did not raise it initially, and those who
did not raise it in their first state post-conviction petition
may not be able to now. Due to the perhaps-unanticipated
consequences of the poorly written87 federal habeas statute,
Florida’s fourteen years of blatant disregard for Ring88

could go uncorrected for many defendants.
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