
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
 

FRANZ RIGG, 
 
 Petitioner, 
 
v.       CASE NO ___________ 
 
 
MARK HENRY, WARDEN, 
BLACKWATER RIVER CORRECTIONAL FACILITY, 
  
 Respondent. 
 
 

PETITION FOR WRIT OF HABEAS CORPUS PURSUANT TO 28 U.S.C. § 2254 
 
 Comes now the Petitioner Franz Rigg, through counsel, and petitions this Court for a writ  

of habeas corpus pursuant to 28 U.S.C. § 2254. 

I. DETAILS OF THE CONVICTION UNDER REVIEW 
 

 State of Florida v. Franz Rigg, Case Number:  F01-292 (11th Judicial Circuit, Miami-
 Dade) 
 
 Counts charged: 
 
  Count 1:  Sexual Battery Likely to Cause Serious Injury 
  Count 2:  Kidnapping 
  Count 3:  Sexual Battery of a Physically Helpless Victim 
 
 Date of conviction by jury:  March 13, 2008 – guilty as to Count 1 and Count 21  
 
 Date of sentencing:  June 26, 2008 
 
 Sentence:  Thirty years on Count 1 and thirty years on Count 2, to run concurrently 

  

                                                 
1 The State elected to dismiss Count 3 after trial due to Double Jeopardy issues. 
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II. GROUNDS FOR RELIEF 

Ground 1:  The State of Florida violated Mr. Rigg’s right to due process of law by offering co-
defendant Rosa Torrealba an unlawful sentence reduction to testify against him. 

 The State of Florida used an unlawful 5-year sentence reduction to entice Ms. Torrealba, 

whom a jury convicted of kidnapping and sexual battery of the victim J.L. in 2002, to testify 

against Mr. Rigg.  Ms. Torrealba had earlier agreed to testify on behalf of Mr. Rigg.   

 Florida law does not authorize any such sentence reduction.  Although it is unclear 

exactly how the State accomplished her early release, it is clear that Ms. Torrealba was released 

after serving approximately 11 years of her 16.25-year sentence.  The prosecutor’s unlawful 

sentence reduction was an improper inducement to testify that violated Mr. Rigg’s right to due 

process under the Fourteenth Amendment of the Constitution of the United States. 

Ground 2:  The State of Florida violated Mr. Rigg’s right to due process by suppressing material 
exculpatory evidence. 

 At trial, Ms. Torrealba testified that she sent a letter to the prosecutor’s explaining that 

she was willing to testify against Mr. Rigg, and that she did not request any sentence reduction at 

that time.  According to the prosecutor, this letter was placed in the court file.  The letter was 

missing from the file, however, and the prosecution had already destroyed its only copy.  This 

letter could have contained exculpatory evidence tending to show that Ms. Torrealba lied when 

she claimed that she did not want a sentence reduction and would rather be incarcerated in 

America than released and deported to Venezuela.  The prosecutor thereby violated Mr. Rigg’s 

right to due process under the Fourteenth Amendment of the Constitution of the United States. 

 

 



3 
 

Ground 3:  Mr. Rigg’s trial counsel rendered ineffective assistance in violation of the Sixth 
Amendment. 

 Ground 3a:  Mr. Rigg’s counsel rendered ineffective assistance by failing to cross-

examine Ms. Torrealba using a letter she wrote to the court in 2001 while awaiting trial.  The 

letter, which was available in the court’s file, contained a statement contrary to Ms. Torrealba’s 

testimony that Mr. Rigg introduced her to drugs.  Ms. Torrealba also explained in the letter that 

she had had an “unpleasant” experience with the victim, J.L., that left her feeling “taken 

advantage of” and led her to have “another emotional breakdown.”   

 The victim, J.L., testified that he reported the crime to police only after Ms. Torrealba 

threatened him with legal action.  An “unpleasant” experience caused by J.L. would explain why 

Ms. Torrealba would have threatened legal action; it would also establish a motive on J.L.’s part 

to concoct a narrative in which he was a victim.   

 Ground 3b:  Mr. Rigg’s trial counsel failed to retain a medical expert to testify about the 

fissure in J.L.’s rectum.  An expert would have testified that the vast majority of rectal fissures 

are caused by defecation, directly contradicting the State’s expert (gynecologist and Rape 

Treatment Center employee Dr. Karen Simmons) who testified that it was “not possible” for 

defecation to cause any such tear.  (Tr. 658).  In connection with Mr. Rigg’s 3.850 motion below, 

colo-rectal specialist Dr. Michael D. Hellinger concluded that “Since the findings in this case 

were documented 48 hours after the alleged assault and JL had already had a bowel movement 

prior to this examination, it is entirely possible that the fissure identified was secondary to bowel 

movement and not penetrating trauma.”  This alternate theory of injury would have been 

consistent with a mere loss of bowel control.  Mere loss of bowel control (explained by the 

anesthetic influence of ketamine) would be consistent with the presence of a large amount of 
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fecal matter in J.L.’s shorts.  The amount of feces in J.L’s shorts was inconsistent with J.L.’s 

testimony that he did not feel any urge to defecate until after his shorts were pulled down.  

Especially given the lack of any direct physical evidence or eyewitness testimony of penetration, 

Mr. Rigg was seriously prejudiced when counsel’s deficient performance deprived the jury of an 

alternate explanation for the victim’s injuries  

 Ground 3c:  Mr. Rigg’s trial counsel failed to object when the State’s Attorney 

commented on his failure to produce witnesses at trial, improperly shifting the burden of proof to 

Mr. Rigg and violating his right against self-incrimination under state and federal law.   

 Despite the fact that Mr. Rigg did not offer an alibi defense, on cross examination the 

prosecutor commented on Mr. Rigg’s failure to identify “potential alibi witnesses” that could 

have been called, and remarked in rebuttal that “if he hadn’t fled eight years ago, he could have 

had those people come in and say, ‘He was with us.  He didn’t do this.’”  The prosecutor also 

established that Mr. Rigg knew where his wife lived and could have contacted her during trial, 

which was irrelevant except to create an inference of guilt.  This comment was particularly unfair 

because of Ms. Rigg’s privilege not to testify.  Counsel should have objected to these violations 

of Mr. Rigg’s rights under the Fifth, Sixth, and Fourteenth Amendments to the Constitution of 

the United States.  Counsel also should have raised an objection under Florida law pursuant to, 

e.g., Consalvo v. State, 697 So. 2d 805, 814 (Florida 1996); Jackson v. State, 575 So. 2d 181, 

188 (Florida 1991). 

 Ground 3d:  Mr. Rigg’s counsel rendered ineffective assistance by failing to object when 

the prosecutor introduced several items into evidence.  Specifically, counsel should have 

objected to the introduction of two sex toys – a “butt plug” and a “dildo” – that were seized in 
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the search of Mr. Rigg’s house.  DNA tests showed that these items belonged to Mr. Rigg’s wife.  

The sex toys were therefore irrelevant to Mr. Rigg’s innocence or guilt, and constituted 

prejudicial collateral or “bad acts” evidence.  Counsel should also have objected to the 

introduction of a photograph of Mr. Rigg, Ms. Torrealba, and Mr. Rigg’s wife at a “fetish party.”  

It was not disputed at trial that the three of them shared a sexual relationship, and the photograph 

was more prejudicial than probative of any material fact at issue. 

 Ground 3e:  Mr. Rigg’s counsel rendered ineffective assistance by failing to object when 

the prosecutor expressed his personal belief that Mr. Rigg was guilty during closing arguments.  

The prosecutor argued that “Now, J.L. was raped.  We know that.”  The prosecutor also argued 

that “we know that sexual battery occurred.”  During rebuttal, the prosecutor crossed the line 

again with impermissible argument including:  “He’s on trial because he’s guilty;” “she is as 

guilty as he is [in reference to Ms. Torrealba’s conviction];” “you still need to find that man 

guilty [if you disbelieve Ms. Torrealba];” These statements were particularly prejudicial given 

the fact that the jury knew Ms. Torrealba had been convicted, and counsel should have objected 

under the Fourteenth Amendment of the United States Constitution and under Florida law.  E.g., 

Carlile v. State, 129 Fla. 860, 865-66 (Florida 1937). 

 Ground 3f:  The cumulative effect of counsel’s deficient performance prejudiced Mr. 

Rigg’s case.  Had the errors listed above not occurred, a reasonable probability exists that Mr. 

Rigg would not have been convicted. 
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III. PROCEDURAL HISTORY: 
 APPEALS, COLLATERAL REVIEW, AND RELATED CASE 

A. Direct Appeal: 

 Franz Rigg v. State of Florida, Case Number:  3D08-1765 

 Grounds raised: 

  Ground 1:  The trial court erred by admitting collateral crimes evidence. 

 Ground 2:  The prosecution violated Mr. Rigg’s right to Due Process by 
 admitting evidence obtained in exchange for a sentence reduction not 
 authorized under Florida law. 

 Ground 3:  The trial court erred in denying the motion for acquittal of Count 2 
 (kidnapping). 

 Ground 4:  The trial court erred by admitting into evidence syringes seized from 
 Mr. Rigg’s home. 

 Date of Disposition:  April 14, 2010 (per curiam affirmance) 

 Denial of Motion for rehearing/rehearing en banc:  May 28, 2010 

 Date of Mandate:  June 13, 2010 

B. Collateral Proceedings: 

 Motion for Relief under Rule 3.850 of the Florida Rules of Criminal Procedure 

 Date filed:  June 8, 2011, through counsel Benjamin Cohen 

 Grounds raised: 

 Ground 1:  Mr. Rigg’s trial counsel rendered ineffective assistance in violation of   
 the Sixth Amendment, as follows: 

  Ground 1a:  Mr. Rigg’s trial counsel failed to object on cross-examination and 
  closing argument when the State’s Attorney commented on his failure to produce  
  alibi witnesses at trial, where Mr. Rigg had not raised an alibi defense.  These  
  comments improperly shifted to Mr. Rigg the burden to prove himself innocent.   

  Ground 1b:  Mr. Rigg’s trial counsel failed to retain a medical expert to offer an  
  alternate theory of how the victim’s rectum was torn. 
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  Ground 1c:  Mr. Rigg’s Counsel rendered ineffective assistance by failing to  
  object to hearsay testimony from Detective Borges. 

  Ground 1d:  Mr. Rigg’s counsel rendered ineffective assistance by failing to  
  object when Detective Borges offered irrelevant, prejudicial testimony that  
  suggested that a search can only be conducted when a court authorizes it.   

  Ground 1e:  Mr. Rigg’s counsel rendered ineffective assistance by failing to  
  object to the admission of hearsay statements by J.L. that were not relevant to  
  diagnosis or treatment. 

  Ground 1f:  Mr. Rigg’s counsel rendered ineffective assistance by failing to object 
  to the state’s reference to Mr. Rigg accessing a “weapon web page.” 

  Ground 1g:  Mr. Rigg’s counsel rendered ineffective assistance by failing to  
  object to the statement during closing that “we know that sexual battery   
  occurred.”   

  Ground 1h:  Mr. Rigg’s counsel rendered ineffective assistance by failing to  
  object to the State’s argument during closing rebuttal that Mr. Rigg “was on trial  
  because he was guilty,” and that the jury could therefore convict hem.   

  Ground 1i:  Mr. Rigg’s counsel rendered ineffective assistance by failing to object 
  to the State’s characterization of him as a “scripted and practiced defendant.”   

  Ground 1j:  Mr. Rigg’s counsel rendered ineffective assistance by failing to object 
  to the State’s characterization of his testimony as “bizarre.”   

  Ground 1k:  The cumulative effect of counsel’s deficient performance prejudiced  
  Mr. Rigg and warranted reversal of his conviction. 

 Date of Disposition:  August 29, 2012 

 Appeal filed:  September 28, 2012 

 Grounds raised: 

  Ground 1:  Mr. Rigg’s counsel rendered ineffective assistance by failing to object  
  to the State’s burden-shifting argument that Mr. Rigg did not produce alibi  
  witnesses, where Mr. Rigg did not raise an alibi defense. 

  Ground 2:  Mr. Rigg’s counsel rendered ineffective assistance by failing to  
  introduce expert testimony addressing alternative causes for J.L.’s “injuries.” 

 Dismissal affirmed:  December 12, 2012 (per curiam affirmance). 
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C. Related Case (co-defendant Rosa Torrealba): 

  Trial:  State v. Torrealba, No. F00-4026 

 Date of Conviction:  January 11, 2002 

 Counts of Conviction:   

  Count 1:  Kidnapping 

  Count 2:  Sexual Battery Using Force Likely to Cause Serious Personal Injury 

 Sentence:  16.25 years (later reduced) 

  Appeal:  Torrealba v. State of Florida, No. 3D02-1881  

 Affirmance on Direct Appeal:  November 19, 2003 

  Collateral Proceedings: 

 Motion for Relief Pursuant to Rule 3.850 of the Florida Rules of Civil Procedure 

 Decision on Appeal (Case No. 3D04-40261):  August 4, 2004 

 Date of Release from Incarceration:  November 23, 2011 

 Date of Deportation to Venezuela:  On or before January 14, 2013  
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IV. PRAYER FOR RELIEF 

 WHEREFORE, the Petitioner prays that this Court grant him all the relief to which he is 

entitled, including an evidentiary hearing.  The undersigned counsel, on behalf of himself and the 

Petitioner Franz Rigg, swears under penalty of perjury that the contents of this petition are true to 

the best of his knowledge and to the best of Mr. Rigg’s knowledge. 

  

 
Respectfully Submitted,    

   
/s/ Gray R. Proctor     
Gray R. Proctor     
Fla. Bar No. 48192     
LAW OFFICE OF GRAY R. PROCTOR  
1199 N. Orange Avenue    
Orlando, FL 32804     
321-445-1951      
321-445-5484 (fax)      
E-mail: gray@appealsandhabeas.com  

 


