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INTRODUCTION AND QUESTIONS PRESENTED

This case is about the validity of a post-loss assignment of benefits (“AOB”) 

when the insured/assignor subsequently states that she did not know the 

contractor/assignee could thereby sue the insurer directly.

Appellant Restoration 1 CFL (Restoration) filed suit as AOB-holder of the 

insured, I. Joy White (“Ms. White”) to recover benefits due for a water loss event.  

Restoration had accepted an AOB in return for performing water remediation 

services at Ms. White’s residence.  Ms. White signed a written AOB form 

explaining that Restoration would seek payment directly from State Farm, and took 

all rights and benefits associated with services it rendered.  

Ms. White subsequently filed suit against State Farm for failing to pay 

benefits due in connection with services performed by other contractors to repair 

damage to the dwelling. The two cases were consolidated.

The lower court granted summary judgment against Restoration and 

dismissed its claim based on deposition testimony that Ms. White did not 

specifically contemplate Restoration’s lawsuit against State Farm directly, but 

thought it deserved to be paid, in accordance with whatever procedures were used 

in the industry.  Based solely on this, the lower court granted summary judgment, 

reasoning that Ms. White did not intend to assign to Restoration the benefits from 

her claim, rendering the written AOB a nullity.
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The questions presented in this case are:

1) Did the lower court err by considering after-the-fact statements of 

intent in interpreting the unambiguous AOB?

2) Did State Farm satisfy its summary judgment burden to prove 

conclusively that no disputed issue of material fact remained as to whether Ms. 

White did not intend to assign to Restoration the benefits associated with the 

services it rendered?
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STATEMENT OF THE CASE AND FACTS

On or about June 4, 2013, Ms. White's dwelling was damaged by a water 

event.  Ms. White paid $275 cash to a plumber to fix a leaking toilet.  (R. 105).  

Restoration subsequently performed water remediation services at the dwelling 

based upon an assignment of benefits (AOB), which read in relevant part as 

follows:

“Assignment of Insurance Benefits”

“I hereby assign any and all insurance rights, 
benefits, and proceeds under the above referenced policy 
to Restoration 1, CFL LLC for the water mitigation. I 
hereby authorize direct payment of any benefits or 
proceeds . . . as consideration for any work done by 
Restoration.  I hereby direct my insurance carrier . . .  to 
release any and all information requested by [Restoration 
1] for the direct purpose of obtaining actual benefits to be 
paid by my insurance carrier to [Restoration] for services 
rendered or to be rendered for my appropriate property 
damage.”

(R. 51).  Restoration performed services in the amount of approximately $3,900 

without requiring advance payment and submitted bills for the water extraction 

services to State Farm, which later denied that the loss was covered by the policy.  

On August 19, 2013, Restoration filed a complaint as assignee or, 

alternatively, as equitable assignment holder against State Farm.  (R. 46-49).  

Restoration alleged that it had provided services to Ms. White; in exchange, Ms. 

White had “agreed to allow direct billing of the insurance carrier State Farm 
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Florida and agreed to assign rights under their insurance policy.”  (R. 47).  

Restoration further alleged that it had “submitted reasonably priced bills for the 

water extraction and construction services to State Farm.”  (R. 47).  Restoration 

alleged compliance with all conditions precedent and all duties owed under the 

policy.  (R. 48).

In December 2013, Ms. White filed a separate complaint against State Farm 

seeking damages for breach of contract.  The complaint alleged she had paid all 

due insurance premiums, satisfied all post-loss obligations under the policy, and 

performed all conditions precedent to suit, but her claim was wrongfully denied.  

(R. 13-14).

State Farm filed an answer to Ms. White’s complaint.  (R. 17-32).  State 

Farm denied that Ms. White had performed her obligations under the policy, 

including promptly reporting the loss and making the property available for 

inspection.  (R. 18-19).  State Farm raised twelve affirmative defenses, including in 

relevant part that only Restoration had standing to recover, and that State Farm 

must receive a set-off of Ms. White’s claim for the value of services that 

Restoration delivered under the AOB.  (R. 27-28).  

State Farm filed a motion to consolidate the two cases.  (R. 39-42).  

Restoration did not object.  (R. 81).  The motion was granted with respect to 

discovery, (R. 205) and, the court entered an agreed order to permit inspection of 
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Ms. White’s residence.  (R. 84).  The order allowed State Farm to inspect the 

premises on June 11, 2014.  (R. 84). 

Thereafter, State Farm sought leave to file a counterclaim for declaratory 

relief “to declare the rights of all interested parties.”  (R. 110).  The lower court 

granted leave to file the counterclaim.  (R. 211-13).  ).  State Farm again raised 

thirteen defenses to Restoration’s AOB.  (R. 117-131).

On October 15, 2014, State Farm took the deposition of Ms. White.  (R. 504 

– 652).  Ms. White testified that on June 4, 2013, one of her children called her to 

inform her that an upstairs toilet was leaking.  (R. 513).  When she got home, 

“[t]he whole place was soaking wet.”  (R. 545).  She paid the plumber (Central 

Florida Plumbing) to “fix whatever need fixing so there would be no more water 

coming down.”  (R. 558).  Ms. White explained that Restoration came to her house 

after a plumber called them to handle water remediation.  (R. 540-41).  Restoration 

came out the same day “like clockwork.”  (R. 544).  In addition to the damage to 

her dwelling, furniture was damaged.  (R. 559).  State Farm “didn’t pay enough 

money for her to fix anything.”  (R. 557).  In addition to water leakage around the 

toilet, there was a problem with the shower pan in the bathroom.  (R. 554-55).  

Ms. White remembered signing paperwork for Restoration.  (R. 573).  She 

read the papers, but she stated Restoration “didn’t tell me what my signature would 

do.”  (R. 573).  She did not remember the meaning of the paperwork, or what it 
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meant to assign her rights to recover benefits to Restoration 1, but she might have 

when she signed it.  (R. 574-75.).  At the time of the deposition, she was “not so 

clear” what information she had authorized State Farm to release to Restoration.  

(R. 575).  The privacy rights she intended to waive were to enable Restoration to 

“come into my house and fix the damage.”  (R. 576).  She did not understand why 

Restoration 1 would need information such as her social security number or her 

underwriting information, or why that information was part of her “privacy rights,” 

since she only intended to “give them the right to come in and fix what was 

wrong.”  (R. 576-77).  When she signed the AOB, her “priorities were getting [her] 

house fixed.  That’s it.  The water was soaking, and they had the blow thing that’s 

going to dry it up.”  (R. 577).  She merely wanted Restoration to “fix my water and 

go about their business.”  (R. 578.)  

Ms. White had a basic understanding that Restoration did business by 

“go[ing] to State Farm and talk[ing] about the damage.”  (R. 579).  She was not 

aware that State Farm had counterclaimed against Restoration to “determine 

whether this is a valid piece of paper.”  (R. 580).  However, she did not think that 

State Farm should have let her claim “go this far” to result in a lawsuit.  (R. 581).  

She did not mind legal action by Restoration to make “State Farm would do what 

they’re supposed to do,” but with respect to Restoration suing State Farm, she 

“didn’t intend for anything.  I don’t know how the company work.”  (R. 582).  She 
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claimed to be unaware of the appraisal or public adjuster procedures to “get 

additional money without having to have a lawyer,” but she “hoped State Farm 

would have . . . called me instead of having to retain an attorney. . . .  But when 

they didn’t do that, they didn’t give me a choice.” (R. 584).  She did not 

understand public adjuster duties.  (R. 585).  She didn’t understand why State Farm 

failed to contact her about alternatives to litigation.  (R. 586).  She did not know 

why Restoration would go to mediation in her place, because “State Farm is who I 

have affiliation with . . . But I have no ties to Restoration.  They come to do a job 

and they gone.  I would never see them again.  State Farm I’m stuck with.”  (R. 

586).

Ms. White would not happily have considered the prospect of paying 

Restoration’s $3,941 bill out-of-pocket, but “[i]f the job needed to be done and 

there’s no way, nobody else to do it,” she might have paid out of pocket. (R. 589-

90.) However, because she “pa[id] State Farm to take care of” such issues she saw 

Restoration’s services the same as the plumber’s, to be covered by State farm.  (R. 

589-90).

Regarding Restoration’s “right to sue State Farm,” she thought the matter 

was “up to them because they do the work.  Quite naturally, they going to want to 

be paid if they do the work.”  (R. 593-94).  She did not particularly “want them to 

sue State Farm, but if that’s how they have to get the money . . . I don’t want to be 
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the one to say don’t or do.”  (R. 594).  She felt that Restoration had done a proper 

job because the water was soaked up and the closet was repaired.  (R. 607).  She 

was “satisfied with the work that they had performed because the water was out 

. . . .”  (R. 608).  She was happy with their work.  (R. 609).

She understood that Restoration was the assignee and that she had not paid 

them any money, and if suing State Farm was “the legal way to get” paid, she 

thought Restoration 1 should be able to sue.  (R. 616).  If Restoration obtained her 

private information for the sole purpose of obtaining payment, she did not object.  

(R. 618).  She was not seeking payment from State Farm for the work Restoration 

had performed.  (R. 619).

On November 6, 2014, State Farm filed a motion for summary judgment.  

(R. 363).  State Farm argued that the losses were not covered because various 

exclusions applied and the AOB was invalid.  (R. 363-372).  In support of this 

motion, State Farm filed an affidavit of Claims Representative Victor Urbino, who 

authenticated a copy of the relevant policy and stated that State Farm never 

consented to any AOB from Ms. White to Restoration.  (R. 385-432).  Ms. White 

and Restoration filed responses (R. 442-503; 838-71).    On February 27, 2015, the 

lower court granted State Farm’s motion for final summary judgment as to the 

counterclaim.  (R. 976-79).  Recognizing the general rule that restrictions on post-
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loss AOBs are invalid, the court seemed to believe that Ms. White’s intent was key 

because she brought a separate suit:

[T]here is a problem when the assignor testifies that he 
intended to retain control.  At this point, there can be no 
assignment. Slip-N-Slide Records, Inc. v. TYT  Records, LLC, 
Not Reported in F.Supp.2d, 2007 WL 3232270 (S.D.Fla. 2007) 
(citing State Farm Mut. Auto. Ins. Co. v. Gonnella, 677 So. 2d 
1355 (Fla. 5th DCA 1996)) (where there was confusion about 
the existence of a valid agreement of assignment, and the 
assignor testified that he at all times intended to retain control, 
there was no assignment).�. In this case, White testified in 
deposition that she was unaware of the consequences of an 
assignment. She did not intend to assign away all of her rights or 
know that a valid assignment would prevent her from suing 
State Farm. Her intent to retain control over her rights is most 
easily evidenced by the fact that she brought her own lawsuit. 
She believed that Restoration would be fixing her home and its 
involvement would then end. White always intended to keep 
control of her rights against State Farm. As she did not have the 
intent to assign away her rights to Restoration, there cannot be a 
valid assignment between the parties. As there has not been a 
valid assignment between the parties, Restoration does not have 
standing for a claim against State Farm.

(R. 978-79).  The court appears to have assumed that Restoration’s AOB abrogated 

White’s rights to seek benefits not related to Restoration’s remediation services.

On March 9, 2015, Restoration filed a motion for reconsideration.  (R. 1001- 

11).   Restoration argued that a genuine issue of material fact existed as to the 

insured’s intent to assign benefits (R. 1004-06), and that water remediation/ 

reasonable repair was a separate coverage under the policy and should be deemed a 

separate cause of action.   (R. 1007-10).  State Farm contended in response that the 

9



motion merely rehashed the previous arguments made in response to the motion 

for summary judgment. The trial court never ruled on the motion, and eventually 

the motion was withdrawn so that this appeal would no longer be abated.

Restoration appeals.
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SUMMARY OF THE ARGUMENT

The trial court erred by concluding that Ms. White’s testimony that she did 

not intend to relinquish her entire claim to Restoration negated the otherwise valid 

post-loss assignment.  Yet, the AOB form she signed clearly and unambiguously 

transferred to Restoration only the right of seeking and receiving payment from 

State Farm for the services rendered by Restoration. The AOB allows Restoration 

to stand in her shoes solely for this purpose; Ms. White retains all rights to the 

unassigned portions of her claim.   

Moreover, State Farm has not shown the absence of all genuine issues of 

fact as to Ms. White’s intent.  While Ms. White may not have considered legal 

issues as to whether the AOB would allow Restoration to sue State Farm, she felt 

that Restoration deserved to be paid, and that State Farm should have resolved the 

claims without litigation, but does not unequivocally establish that she did not 

intend to assign Restoration the rights to benefits associated with the services it 

rendered on her behalf.  

Finally, even if the AOB form is found to be defective for some reason, or 

subject to revocation, Restoration could still establish that an equitable assignment 

exists.  It would be inequitable to allow State Farm to escape payment of a covered 

loss.  For these reasons the summary judgment should be reversed and remanded 

for trial.
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ARGUMENT

I. Ms. White’s after-the-fact statements of intent could not legally be 
used to interpret an unambiguous written assignment.

Standard of Review:

This appeal presents an issue of law reviewed de novo because it involves an 

order granting final summary judgment; the de novo standard of review applies to 

determine whether there are genuine issues of material fact and whether the trial 

court properly applied the correct rule of law in granting summary judgment. 

Volusia Cnty. v. Aberdeen at Ormond Beach, L.P., 760 So. 2d 126, 130 (Fla. 

2000).  

Summary judgment is appropriate only when “there is no genuine issue as to 

any material fact,” and the movant is “entitled to a judgment as a matter of law.”  

Fla. R. Civ. P. 1.510.  It is well settled that a party moving for summary judgment 

has the burden of conclusively showing there are no genuine issues of material 

fact.  Moore v. Morris, 475 So. 2d 666, 668 (Fla. 1985); see also Dade Cnty. Sch. 

Bd. v. Radio Station WQBA, 731 So. 2d 638, 643 (Fla. 1999) (explaining that 

“summary judgment should not be granted unless the facts are so clear and 

undisputed that only questions of law remain.”).  

The movant may rely on “affidavits, answers to interrogatories, admissions, 

depositions, and other materials as would be admissible in evidence.”  Fla. R. Civ. 

P. 1.510(c).  Any affidavit must “affirmatively show that the affiant is competent 
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to testify to the matters in the affidavit.”  In re 1998 Ford Pickup v. Williams, 779 

So. 2d 450, 451 (Fla. 2d DCA 2000).  “Until it is determined that the movant has 

successfully met this burden, the opposing party is under no obligation to show 

that issues do remain to be tried.”  Holl v. Talcott, 191 So. 2d 40, 43 (Fla. 1966).

In considering a motion for summary judgment, the trial court must draw 

every possible inference in favor of the party against whom summary judgment is 

sought.  Romero v. All Claims Ins. Repairs, Inc., 698 So. 2d 605, 606 (Fla. 3d DCA 

1997).  Further, where even the slightest doubt exists on the facts, the trial court 

should not grant summary judgment.  Klein v. Robbins, 947 So. 2d 623, 624 (Fla. 

3d DCA 2007); see Janssen v. Alicea, 30 So. 3d 680, 681 (Fla. 3d DCA 2010).

Analysis:  The trial court erred by concluding that there was no genuine 

issue of fact as to whether Ms. White made a valid assignment.  The assignment 

form she signed unambiguously transferred to Restoration the right to stand in her 

shoes for the purpose of receiving payment from State Farm for the services it 

rendered.  This right was irrevocable after the services were rendered.  Therefore 

subsequent statements regarding her intent at the time are not relevant.

General Standards for Construction of Contracts

An assignment under Florida law is “like any other contract.”  Hartford Ins. 

Co. of the Midwest v. O'Connor, 855 So. 2d 189, 191 (Fla. 5th DCA 2003).  When 

a contract is clear and unambiguous, courts must construe its terms as written. And 
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just like any other contract, a court must determine whether the terms of an 

assignment contract are susceptible to an interpretation by the court as a matter of 

law.  Hamilton Const. Co. v. Bd. of Public Instruction of Dade Cnty, 65 So. 2d 

729, 731 (Fla. 1953).   Only when a contract is ambiguous may a court resort to 

extrinsic evidence to determine the parties’ intent.  Arriaga v. Fla. Pacific Farms, 

L.L.C., 305 F.3d 1228, 1246-47 (11th Cir. 2002); First Capital Income & Growth 

Funds, Ltd.-Series XII v. Baumann, 616 So. 2d 163, 165 (Fla. 3d DCA 1993) (parol 

evidence can be presented when the terms of the agreement are ambiguous); 

Hochstadt v. Gerl, 678 So. 2d 1310, 1312 (Fla. 4th DCA 1996).  

A contract is ambiguous where it is “reasonably or fairly susceptible to the 

different constructions being advocated by the parties.”  Royal Am. Realty, Inc. v. 

Bank of Palm Beach & Trust Co., 215 So. 2d 336, 338 (Fla. 4th DCA 1968).

The AOB is Clear and Unambiguous as to Proceeds for Restoration’s Services.

Here, the AOB was clearly captioned “Assignment of Benefits.”  (R. 51).  

Ms. White agreed to: “assign any and all insurance rights benefits and proceeds” 

for the water mitigation; authorized direct payment “as consideration for any work 

done by Restoration,”; and directed State Farm to release any information 

necessary “for the direct purpose of obtaining actual benefits to be paid . . . to 

[Restoration] for services rendered or to be rendered for my appropriate property 

damage.”  (R. 51).  The document clearly identifies the legally recognized right 
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Ms. White was transferring -- the right to recover from State Farm for any services 

rendered --  and describes its purpose and use.  Ms. White knew she was not being 

required to make advance payment of the water remediation services and that her 

insurance proceeds would serve as payment instead.   Because the AOB is not 

ambiguous, the lower court erred by considering Ms. White’s after-the-fact 

testimony in interpreting it. 

The AOB Could Not Be Revoked After Restoration Performed Services.

Assuming arguendo that State Farm has shown that Ms. White intended to 

revoke the AOB when she learned that Restoration could sue State Farm, she had 

no legal right to do so.  “An assignment is irrevocable if it is given for 

consideration.”  Progressive Express Ins. Co. v. McGrath Cmty. Chiropractic, 913 

So. 2d 1281, 1289 (Fla. 2d DCA 2005) (citing State Farm Fire & Casualty Co. v. 

Ray, 556 So. 2d 811, 813 (Fla. 5th DCA 1990)).  In Ray, the insured assigned all of 

the benefits for services rendered to Halifax Medical Center (“HMC”).  556 So. 2d 

at 812.  The insured subsequently directed State Farm to pay only 20% of his 

medical expenses benefits to HMC.  Id.  Because the insured had already assigned 

his benefits, he had “no right to make any claim on the contract” without the 

permission of the assignee HMC.  Id. at 813.  And like Ms. White, the insured in 

Ray retained the right to other benefits (for lost wages) from the policy related to 

same loss event and claim.
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Thus, any confusion Ms. White may have had about the legal ramifications 

of an AOB does not change its meaning.  As the old adage goes, “ignorance of the 

law is no excuse.” Bryan v. United States, 524 U.S. 184, 196 (1998); Davis v. 

State, 928 So. 2d 442, 448 (Fla. 5th DCA 2006) (rejecting the argument that the 

county violated the defendant's due process rights when it failed to give him proper 

notice of code violations because “every person is presumed to know the law and . 

. . ignorance of the law is no excuse.”) (quoting Am. Home Assur. Co. v. Plaza 

Materials Corp., 908 So. 2d 360, 377 (Fla. 2005)).  However, here that common 

adage is not an explanation for Ms. White to accept a bad result.  Subsection II 

explains why Ms. White would have no logical objection to the AOB as written or 

as enforced by Florida courts, and why the record does not conclusively 

demonstrate that she has any objection.

II. Ms. White’s statements do not conclusively demonstrate that she 
lacked the intent to assign to Restoration the benefits associated with 
the work performed.

Standard of Review: The standard discussed in Point I applies.

Analysis: As discussed above, the unambiguous written AOB form controls, 

not Ms. White’s after-the-fact statements of her intent.  However, to the extent that 

Ms. White’s intent is relevant, State Farm has failed to show that no issue of 

material fact exists.
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The court failed to consider other factors relevant to interpreting the AOB.

Ms. White’s statements with regard to her subjective intent would be but one 

factor to consider in interpreting it.  Other factors, including “[c]ustom and usage,” 

may also be considered, Farr v. Poe & Brown, Inc., 756 So. 2d 151, 152-53 (Fla. 

4th DCA 2000), as well as the conduct and circumstances of the parties at the time 

the contract was made.  Clark v. Clark, 79 So. 2d 426, 428 (Fla. 1955).

An assignee such as Restoration gives valuable consideration in reliance on 

an AOB by performing emergency services without advance payment. Such 

services are often needed late at night, on weekends and holidays, or in 

circumstances in which a desperate homeowner does not have access to adequate 

cash to ensure payment.  Moreover, the emergency nature of the services makes 

time of the essence.  And, as discussed below, Florida’s insurance consumers have 

used AOBs to obtain services promptly for a century.  Especially considering that 

Ms. White did not lose the right to seek additional payment from State Farm for 

services rendered by other contractors, the extrinsic evidence available in this case 

at the very least raised a question of fact as to the AOB’s proper interpretation.

Ms. White did not lose the right to seek benefits for the services of other 
contractors by signing the AOB form.

Ms. White had no cause to object to the AOB, because it does not affect her 

legal right to recover her other damages.  State Farm’s argument that the AOB was 
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invalid because Ms. White did not intend to relinquish her entire claim to 

Restoration appears to rely on the incorrect proposition that all rights to a covered 

loss under a homeowners’ policy must assigned to a single assignee who then owns 

the entire claim for a covered loss.  This theory is merely the next wave in 

insurance carriers’ ongoing attempts to defeat AOB claims through the courts.  

Under the rule State Farm advocates, a patient who signs an assignment of health 

insurance benefits to a hospital for emergency room services cannot later assign 

benefits to or seek recovery for services provided by labs, physicians, radiologists 

or other medical providers necessary to treat the same covered illness.  Insurers are 

seeking to force the first assignee into a public adjuster role to collect for services 

of other providers so that insurers can then argue that the AOB constitutes illegal 

public adjusting or improper assignment of the entire policy. 

 These legal gymnastics lead nowhere. Insurance benefits are freely 

assignable.  This Court ruled in April 2015 in Accident Cleaners, Inc. v. Universal 

Insurance Co., 40 Fla. L. Weekly D862, 2015 Fla. App. LEXIS 5199 (Fla. 5th 

DCA Apr. 10, 2015), “that the [insured’s] the right to recover is freely assignable 

after loss and that an assignee has a common-law right to sue on a breach of 

contract claim;” moreover, assignees’ rights pre-date the Florida Constitution.  Id. 

A few weeks after this decision, in May 2015, the Fourth District decided 

One Call Property Services v. Security First Insurance Co., 40 Fla. L. Weekly 
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D1196, 2015 Fla. App. LEXIS 7643 (Fla. 4th DCA May 20, 2015), ASAP 

Restoration & Construction, Inc. v. Tower Hill Signature Insurance Co., 40 Fla. L. 

Weekly D1201, 2015 Fla. App. LEXIS 7624 (Fla. 4th DCA May 20, 2015), and 

Emergency Services 24, Inc. v. United Property & Casualty Insurance Co., 40 Fla. 

L. Weekly D1193, 2015 Fla. App. LEXIS 7633 (Fla. 4th DCA May 20, 2015).  In 

all three cases, the court held that policy provisions do not prevent post-loss 

assignment of benefits.  One Call Prop. Servs., 40 Fla. L. Weekly D1196.  The 

court’s rationale was explained at length in One Call Property Services, stating 

that:

Even when an insurance policy contains a provision 
barring assignment of the policy, an insured may assign a 
post-loss claim. See Accident Cleaners, Inc. v. Universal 
Ins. Co., 2015 Fla. App. LEXIS 5199, 2015 WL 
1609973, *2 (Fla. 5th DCA Apr. 10, 2015) (“[The 
insurer's] argument ignores that the right to recover is 
freely assignable after loss and that an assignee has a 
common-law right to sue on a breach of contract claim. 
Dating back to 1917, the Florida Supreme Court 
recognized that provisions in insurance contracts 
requiring consent to assignment of the policy do not 
apply to assignment after loss.”); see also NextGen 
Restor., Inc. v. Citizens Prop. Ins. Corp., 126 So. 3d 
1255, 1256-57 (Fla. 2d DCA 2013) (“other cases seem to 
permit assignees to bring similar actions.”).

Id.

The First District ruled similarly in two cases decided in June and July 2015. 

In United Water Restoration Group, Inc. v. State Farm Insurance Co., 40 Fla. L. 
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Weekly D1569, 2015 Fla. App. LEXIS 10403 (Fla. 1st DCA July 8, 2015), the 

court stated that there are “clearly established principles of law that an assignee of 

post-loss insurance benefits can sue for breach of such benefits.”  Id. at *4 (citing 

Nationwide Mut. Fire Ins. Co. v. Pinnacle Med., Inc., 753 So. 2d 55, 57 (Fla. 

2000); Sec. First Ins. Co. v. Dep’t of Fin. Servs., 40 Fla. L. Weekly D1449a, 2015 

Fla. App. LEXIS 9445 (Fla. 1st DCA June 22, 2015)).  Further, “[t]he assignee 

stands in the shoes of the assignor and is able to maintain suit in its own name as 

the real party in interest . . .” United Water, 1D14-3797, at *4.  “Clearly 

established law” permits suit for “enforcement of its bargained-for right to pursue 

assigned benefits;” to deny this right “amounts to a miscarriage of justice.”  

United Water, 1D14-3797, at *5. (Emphasis added).

In Security First, the First District reviewed the Office of Insurance 

Regulation’s (“OIR”) denial of a request to amend an insurer’s anti-assignment 

clause to read:  “Assignment of this policy or any benefit or post-loss right will 

not be valid unless we give our written consent.”  2015 Fla. App. LEXIS 9445, at 

*2 (emphasis on proposed amendment added).  The OIR reasoned that the 

amendment “contain[ed] language prohibiting the assignment of a post loss claim 

under the policy, which is contrary to Florida law.”  Id.   Reviewing “an 

unbroken string of Florida cases over the past century,” Id. at *3, the First 

District concluded without difficulty that “OIR did not interpret the law on this 
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issue in error; it got it right.”  2015 Fla. App. LEXIS 9445, at *4.  

As these appellate courts have noted, the rule against restrictions on AOBs is 

a well-settled feature of Florida’s common law; it predates the Florida Constitution 

and it has not been modified by statute.  Our “common law ‘speaks in a loud and 

consistent voice: An assignee stands in the shoes of his assignor,’” and is able to 

claim benefits the assignor could have claimed.   Prescription Partners, LLC, v. 

Fla. Dep’t of Fin. Servs., 109 So. 2d 1218, 1222 (Fla. 1st DCA 2013) (citations 

omitted).  The same rule applies even to third parties and collection agencies. 

Professional Consulting Servs., Inc. v. Hartford Life and Accident Ins. Co., 849 So. 

2d 446, 447-48 (Fla. 2d DCA 2003).  

Case law also establishes that an insured may execute an AOB for less than 

the entire amount of benefits due for a loss.  In Gisela Investments, N.V. v. Liberty 

Mutual Insurance Co., 452 So. 2d 1056, 1057 (Fla. 3d DCA 1984), for example, 

the court stated: “A provision in a policy of insurance which prohibits assignment 

thereof except with the consent of the insurer does not apply to prevent assignment 

of the claim or interest in the insurance money then due, after loss.”  (Emphasis 

added).  The statement in Gisela that an insured may assign “the claim or an 

interest in the insurance money then due” was quoted with approval in 

Professional Consulting Services, Inc., in which the court observed that, generally, 

“rights under a contract are assignable,” and Florida law generally authorizes 
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assignments of after-loss [insurance] claims.”  849 So. 2d at 447-48.  The court in 

Ray also recognized that an assignment is a transfer of “some right or interest,” not 

necessarily the whole claim. 556 So. 2d at 812. (Emphasis added).

Thus, there is nothing in Florida law to support State Farm’s all-or-nothing, 

“whole claim” approach to AOBs.  Indeed, this case demonstrates that where 

multiple claims exists, insurers can join the causes together and seek declaratory 

relief, even where the breaches of the contract could be brought separately because 

they rely on different coverages or are not based on a “single group of operative 

facts.”  Tyson v. Viacom, Inc., 890 So. 2d 1205, 1212 (Fla. 4th DCA 2005) 

(holding that breach of contract, fraud, and whistleblower claims arising out of a 

single employment relationship could be split because they did not arise from “a 

single wrongful act”); see also Bryant v. Allstate Ins. Co., 584 So. 2d 194, 195 

(Fla. 5th DCA 1991) (claims under separate coverages may be brought separately 

citing Couch on Insurance 2d (Rev. Ed.) § 74:825); State Farm Mut. Auto. Ins. Co. 

v. Yenke, 804 So. 2d 429, 432 (Fla. 5th DCA 2001) (court rejected insurer’s 

argument for application of rule against splitting causes and followed the Bryant 

rule).1

1 Here, the policy shows that temporary or emergency reasonable repairs for 
necessary measures taken solely to protect against further damage are additional 
coverages.  (R. 167).  Direct physical damage to the dwelling is provided under a 
separate coverage, i.e., Coverage A-Dwelling.  (R. 166).
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Assignees who provide emergency repair services should be allowed to 

pursue claims separately from claims under other coverages of the policy.  At the 

time of emergency repairs, other damages or services that may be necessary are not 

known.  There is no need to place the homeowner in the awkward posture of 

transferring the entire claim to the first contractor.

Ms. White’s acts and statements are consistent with an intent to create an 
equitable assignment.

When a contract for an assignment is invalid or no written contract exists, an 

assignment may nevertheless exist. The Florida Supreme Court first ruled in All 

Ways Reliable Building Maintenance, Inc. v. Moore, 261 So. 2d 131, 132 (Fla. 

1972), that when a document or act vests in one party the right to receive funds 

due another for a covered loss as a result of services rendered in reliance on the 

right to receive insurance payments for the loss, a valid assignment is created.  In 

that case, All Ways made an estimate of repairs needed on a home for fire damage.  

The estimate was approved by an agent of the insurer; the insured then contracted 

for the work, and the work was performed by All Ways, but the insurer later denied 

the claim. The Florida Supreme Court determined that a contract with All Ways 

arose by implication and “logically included an assignment” of the owner's claim 

against the insurer.  261 So. 2d at 132. 

Since the Supreme Court’s decision in All Ways, Florida courts have ruled 

that “[n]o particular words or form . . . is necessary to effect an . . . assignment[,] 
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and any language, however informal, which shows an intention on one side to 

assign a right . . . will operate as an effective equitable assignment.”  Progressive 

Express Ins. Co., 913 So. 2d at 1288-89.  To allow either Ms. White or State Farm 

to escape payment for services based on a technicality would offend any notion of 

equity or fairness.

Thus, Restoration’s alternative theory of standing, equitable assignment, 

precluded summary judgment.  No particular verbal formula is necessary for an 

equitable assignment. McClure v. Century Estates, 96 Fla. 568, 583 (Fla. 1928); 

SourceTrack, LLC v. Ariba, Inc., 958 So. 2d 523, 526 (Fla. 2d DCA 2007).  If 

words or actions demonstrate an intent on one side to assign a right, and intent on 

the other to receive, an equitable assignment occurs if there is consideration. Giles 

v. Sun Bank, N.A., 450 So. 2d 258, 261 (Fla. 5th DCA 1984).  

Ms. White may not have specifically contemplated Restoration’s legal right 

to sue State Farm at the time she made her assignment.  The deposition indicates 

that Ms. White testified that she did not clearly remember her intent when she 

signed the AOB. (R. 574-75).   However, she had a basic understanding that 

Restoration did business by “go[ing] to State Farm and talk[ing] about the 

damage.’  (R. 579).   At the deposition, she testified that how Restoration collected 

payment is “up to them because they do the work.  Quite naturally, they going to 

want to be paid if they do the work.”  (R. 593-94).  She did not particularly “want 
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them to sue State Farm, but if that’s how they have to get the money . . . I don’t 

want to be the one to say don’t or do.”  (R. 594).  If suing State Farm was “the 

legal way to get” paid, she thought Restoration should be able to sue.  (R. 616).

The record shows that Ms. White may not have understood precisely how an 

AOB works, but when she signed it, her “priorities were getting [her] house fixed.  

That’s it.”  (R. 577).  She merely wanted Restoration to “fix my water and go about 

their business.”  (R. 578).   She “pa[id] State Farm to take care of” loss events, and 

she saw Restoration’s services the same as the plumber’s, except that she did not 

have to pay Restoration directly.  (R. 589-90).  As a layperson, Ms. White did not 

care about the technicalities.  Ms. White intended to get exactly what she got:  

emergency water remediation, with Restoration handling payment directly from 

State Farm.  

Because the record does not unequivocally demonstrate that Ms. White had 

no intent to execute an AOB to Restoration, State Farm has not shown that no 

genuine issue of material fact remains as to whether an equitable assignment 

occurred. 

CONCLUSION

25



Because the AOB form is not ambiguous, Ms. White’s subsequent 

statements about her intent are not relevant to its interpretation.  Even if the 

contract were ambiguous, other factors such as custom and the emergency nature 

of the services rendered should lead the Court to interpret contract to give 

Restoration an AOB.  Ms. White is not contesting the AOB’s validity, nor is there 

any reason for her to do so.  The AOB only gives Restoration the right to seek 

payment for its services, payment Ms. White agrees Restoration deserves.  Finally, 

if the contract does not grant Restoration an AOB, State Farm has not established 

Ms. White’s intent with undisputed evidence that would warrant summary 

judgment on an equitable assignment claim.  

The district courts have clearly indicated that AOBs like the one Restoration 

received are valid under Florida law, and have been for a century.  The Court 

should reverse the lower court’s order granting summary judgment and remand for 

further proceedings.

Respectfully Submitted,     

s/Susan W. Fox
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