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QUESTION PRESENTED 

 

1. Whether the procedural default exception in Martinez v. Ryan, 

566 U.S. 1, 132 S. Ct. 1309 (2012) extends beyond claims of 

ineffective assistance to substantive Brady claims? 

2. In this case, the state court confused the examining physician, 

who only observed the victim’s condition, with the state’s trial 

expert, who did not examine the victim.  In the course of 

postconviction proceedings, Mr. Rigg’s proposed expert 

explained that his conclusions were consistent with the 

examining physician’s record, but the state court erroneously 

concluded that the proposed expert agreed with the testimony at 

trial.  For the purposes of triggering de novo review under 28 

U.S.C. § 2254(d)(2), did an “unreasonable determination of the 

facts” occur? 

3. As the Court is expected to decide in Wison v. Sellers, No. 16-

6855, can federal courts reverse if any conceivable rationale 
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might support the state court’s decision, or should they “look 

through” to the last reasoned state-court decision when 

evaluating federal habeas claims? 

 

LIST OF PARTIES 

All parties appear in the caption. 
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OPINIONS BELOW 

The order denying the motion for reconsideration is not published, 

and is reproduced in the Appendix.  The order affirming the denial of Mr. 

Rigg’s federal habeas petition is published at Rigg v. Warden, Blackwater 

River Corr. Facility, 685 F. App'x 812 (11th Cir. 2017), and is included in 

the appendix.  The report and recommendation to deny the federal 

habeas petition is unpublished and included in the appendix, as is the 

order accepting the report and recommendation. 

JURISDICTION 

Mr. Rigg seeks review of the decision of the United States Court of 

Appeals for the Eleventh Circuit, affirming the denial of his federal 

habeas petition.  Jurisdiction is invoked pursuant to 28 U.S.C. § 1254. 
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RELEVANT CONSTITUTIONAL AND STATUTORY 
PROVISIONS 

 

28 U.S.C. § 2254 provides in relevant part that: 
 
(d)  An application for a writ of habeas corpus on behalf of a person in 
custody pursuant to the judgment of a State court shall not be granted 
with respect to any claim that was adjudicated on the merits in State 
court proceedings unless the adjudication of the claim— 
 

(1) resulted in a decision that was contrary to, or involved an un-
reasonable application of, clearly established Federal law, as 
determined by the Supreme Court of the United States; or 

 
(2)  resulted in a decision that was based on an unreasonable de-

termination of the facts in light of the evidence presented in 
the State court proceeding. 
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STATEMENT OF THE CASE 

Mr. Rigg was convicted of sexual battery and kidnapping on March 

13, 2008.  His co-defendant, Rosa Torrealba, was tried and convicted by 

a jury, and sentenced in January 2002 to serve 16.25 years in prison.  (A. 

49). 

The charges arose from injuries to J.L., who claimed that Mr. Rigg 

had drugged him with ketamine and sodomized him with a dildo.  J.L. 

was examined shortly after the incident, and a rectal tear was discovered.  

The State’s theory was that Mr. Rigg was a “mastermind” who sought 

revenge against J.L. for dating Ms. Torrealba.  (A. 53).   

At trial, the State claimed that Ms. Torrealba had initiated contact 

by sending a letter to them, rather than the State first approaching her 

with an offer to testify.  However, the State never provided that letter to 

the defense.  The prosecutor explained that she had copied the letter from 

Ms. Torrealba’s file but no longer had a copy.  The next day, the 

prosecutor told the court she could not locate the letter, but found “a 

letter reflected in CJIS in June of ‘06.  I have a feeling that is probably 
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the letter, but it’s not in the Court file.  I don’t know why.”  She appeared 

to remember only that Ms. Torrealba wrote, basically, “‘I want to see a 

prosecutor.  I want a prosecutor to come see me.’”  (A. 48-49).  

Ms. Torrealba testified that she would rather remain in prison in 

America than return to Venezuela.  However, she admitted that she 

expected a five-year sentence reduction, and that there was no 

requirement that she testify truthfully.  At the end of the trial, Rigg’s 

counsel moved for a mistrial on the grounds that the missing letter could 

have been Brady material.  The court denied the motion for a mistrial.  

(A. 49-50). 

The state’s expert, Dr. Karen Simmonds, testified that J.L.’s 

injuries could not have occurred absent rectal penetration.  (A. 6).  Her 

opinion was based on the opinion of Dr. Scott Silla, who examined J.L. 

shortly after the alleged incident.  (A. 46-47).  Mr. Rigg argued in state 

and federal postconviction proceedings that trial counsel rendered 

ineffective assistance by failing to call a medical expert such as Dr. 

Michael Hellinger, who would have testified that the most common cause 
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of injuries like J.L.’s was irregular defecation, and not penetration of any 

sort.  (A. 5-6, 56).   

In the opinion denying Mr. Rigg’s state postconviction motion, the 

trial court erroneously determined that Dr. Hellinger agreed with Dr. 

Simmonds, who had testified at trial.  It found that Dr. Hellinger had 

agreed with the state’s expert, because he wrote “my conclusions are no[t] 

inconsistent with the description provided by Dr. Silla.”  (A. 6-7).   

The Eleventh Circuit Court of Appeals affirmed the district court’s 

denial of the federal habeas petition.  The panel agreed that Mr. Rigg’s 

Brady claims related to the missing letter were procedurally defaulted, 

and moreover ineligible for the Martinez exception for ineffective 

assistance of counsel.  Because the Brady claim was not based on the 

sixth amendment right to counsel, any deficiency by postconviction 

counsel would not excuse failure to exhaust the claim.  (A. 15).   

The Eleventh Circuit’s opinion also accepted the mistaken premise 

that proposed expert Dr. Hellinger agreed with the conclusions offered at 
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trial by the state’s expert at trial.  (A. 22, 5-6).   The court did not act on 

the motion for reconsideration, denying it without explanation.  (A. 1). 

REASONS FOR GRANTING PETITION 

In Martinez v. Ryan, the Court held that a defendant who is not 

represented on postconviction review, or whose postconviction counsel is 

ineffective, does not procedurally default claims of ineffective assistance 

of trial counsel (“IAC”) if postconviction review is the first forum for IAC 

claims.  Martinez v. Ryan, 566 U.S. 1, 11 (2012) (discussing importance 

of counsel in bringing “first-tier” collateral claims).  This Court recently 

decided that the Martinez exception did not extend to claims of ineffective 

assistance of appellate counsel that should have been raised in a state 

postconviction court, but were not.  Davila v. Davis, 137 S. Ct. 2058 

(2017).  The question remains:  can ineffective assistance of 

postconviction counsel excuse a failure to exhaust a non-IAC claim that 

postconviction counsel failed to raise?   

Direct appeal offers no opportunity to make a record on a possible 

Brady violation.  Such claims must come during the postconviction 
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review process.  Muhammad v. State, 603 So. 2d 488, 489-90 (Fla. 1992).  

Brady claims are therefore a form of first-tier collateral review, and at 

least arguably within Martinez’s exception to procedural default.  Justin 

F. Marceau, Gideon’s Shadow, 122 Yale L.J. 2482, 2501-02 (2013) (“Read 

broadly, then, Martinez recognizes the importance of competent 

postconviction counsel as a means of protecting any rights that are not 

readily cognizable on direct appeal.”).   

Commentators have remarked on the importance of excusing 

procedural default in federal habeas review of Brady claims such as Mr. 

Rigg’s.  E.g., Emily Garcia Uhrig, Why Only Gideon?: Martinez v. Ryan 

and the “Equitable” Right to Counsel in Habeas Corpus, 80 Mo. L. Rev. 

771, 808 (Summer 2015); Tiffany Murphy, Futility of Exhaustion: Why 

Brady Claims Should Trump Federal Exhaustion Requirements, 47 U. 

Mich. J.L. Reform 697, 732 (Spring 2014) (discussing need for “a 

mechanism where those who cannot avail themselves of a state process 

for various reasons may bypass the exhaustion requirement”); Megan 

Raker, State Prisoners with Federal Claims in Federal Court: When Can 
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A State Prisoner Overcome Procedural Default?, 73 Md. L. Rev. 1173, 

1196 (2014).  This Court should not leave the question of Martinez’s 

application to non-IAC claims unresolved.   

The Court should also clarify that the state court’s decision is based 

on an unreasonable finding of fact, warranting de novo review.  28 U.S.C. 

§ 2254(d)(2) mandates authorizes federal courts to grant relief on any 

claim adjudicated on the merits and based on an erroneous finding of fact.  

Burt v. Titlow, 134 S. Ct. 10, 15 (2013).  Here, the state court confused 

Dr. Simmonds and Dr. Silla, and the federal courts have perpetuated that 

error on federal habeas review by granting deference to this factual 

finding.  The Eleventh Circuit failed to recognize this issue or to extend 

de novo review. The Court should grant certiorari to emphasize to circuit 

courts that Section 2254(d)(2) does not insulate such errors from review.  

Finally, it is not clear why the Eleventh Circuit failed to act when 

confronted with the state court’s error.  Because it offered no reasoning 

for denying the motion for reconsideration, it may have relied upon some 

heretofore unconsidered rationale, rather than considering the reasoning 



 

9 

 

 

 

of the state court itself.  If the Court decides, in Wilson v. Warden, No. 

16-6855, that federal courts cannot buttress a state court’s defective 

reasoning with the arguments it feels should have been made, Mr. Rigg’s 

case should be remanded for an explanation of why the state court 

adjudication is not unreasonable.   

     Respectfully submitted, 
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