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ARGUMENT 

A. Tennessee’s statute-driven system of postconviction review deprives 
courts of discretionary authority to overrule legislative policies, while 
Florida’s system is created and administered by the courts. 

 
On page 6 of the supplemental response, the State analogizes Florida’s 

system of postconviction review to Tennessee’s, where courts have declined to toll 

the postconviction limitations period until the age of majority.  Unlike the 

Tennessee statute, which provides that transferred juveniles are to be “dealt with as 

an adult as to all pending and subsequent criminal charges” under Tenn. Code Ann. 

§ 37-1-134(c), Florida law provides that juveniles “shall thereafter be handled in 

every respect as an adult for any subsequent violation of state law . . . .”  Fla. Stat. 

985.556(5); see also Fla. Stat. 985.557(3) (identical language in direct filing 

statute).  Florida’s juvenile scheme focuses on affording the juvenile every 

protection attendant a criminal trial, but does not prohibit additional protections.  

See Fla. R. Juv. P. Form 8.937 (referring to “trial in adult court as if the child were 

an adult to face adult punishments or penalties”), 8.938-8.939 (referring only to 

trial as an adult without specifying any sort of treatment thereafter).   

Additionally, Tennessee postconviction courts operate within a framework 

governed by statute, not rule of court.  Pursuant to Tenn. Code. Ann. § 40-30-

102(a), a postconviction motion must be filed within one year of the date the 
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conviction becomes final; “The statute of limitations shall not be tolled for any 

reason, including any tolling or saving provision otherwise available at law or 

equity,” unless the claim is based on one of the exceptions in subsection (b): a new 

retroactive rule of law, newly discovered scientific evidence of innocence, or an 

order declaring invalid a conviction used to enhance the sentence.  Thus, the 

Tennessee courts were compelled to reach the constitutional argument because 

claims for postconviction relief were not within the general tolling provision for 

minors.  See, e.g., Stewart v. State, 95 S.W. 3d 229, 231-32 (Tenn. Cr. Crim. App. 

Nashville 2002).  The exception for mental incompetency recognizes that due 

process is offended when a person is “unable either to manage his personal affairs 

or to understand his legal rights and liabilities.”  State v. Nix, 40 S.W. 3d 459, 464 

(Tenn. 2001).  The reasoning underlying the Tennessee cases does not apply here. 

B. Parents cannot maintain an appeal or postconviction challenge on their 
child’s behalf if the child is charged as an adult.  

 
On page 7 of the response brief, the State argues that Dorian’s parents 

should have appealed his conviction on his behalf.  After a juvenile delinquency 

case is transferred to circuit court for prosecution as an adult, the case is no longer 

“under this chapter” for the purposes of Section 985.534(1). Accordingly, appeals 

by juveniles prosecuted as adults are styled with the juvenile’s name, not merely 

his initials as the law requires for cases under 985.534(4).  E.g. Soto v. State, 89 
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So. 3d 263, 263 (Fla. 3d DCA 2012); Williams v. State, 737 So. 2d 1141 (Fla. 4th 

DCA 1999).  Thus, Section 985.534(1)(a) does not permit parents to proceed on 

behalf of their children if charged as adults.  To the extent the ability of Dorian’s 

parents to pay for an attorney during the relevant period is dispositive, this case 

should be remanded for the development of an appropriate record.  But see In 

Interest of T., 216 So. 2d 54, 56 (Fla. 4th DCA 1968) (holding that common law 

duty to furnish necessities to minor children does not extend to costs incident to 

appeal of delinquency adjudication). 

C. Failure to raise a claim on appeal should not result in a procedural bar 
 if counsel’s ineffective assistance caused the failure. 
 
 As for whether Dorian’s claims are barred because they should have been 

brought on direct appeal, Dorian has alleged that counsel failed to consult with 

Dorian about an appeal, in violation of his Sixth Amendment right to counsel.  Roe 

v. Flores-Ortega, 528 U.S. 470, 480 (2000).  Moreover, due to the timing of the 

DOC’s recommendation, Dorian’s remedy for the DOC’s illegal failure to place 

him in the basic training program would have been through a writ of mandamus to 

the DOC or a Rule 3.850 motion alleging a violation of the plea agreement, not any 

direct appeal by counsel.  In the current procedural posture, the Court should not 

hold that Dorian forfeited any claims by failing to bring them on direct appeal. 
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D. The Double Jeopardy clause would prevent the State from 
reprosecuting Dorian because he has already completed his sentence. 
 
“Where a sentence still being served by a defendant is vacated upon his 

motion, he cannot complain if he is later sentenced to punishment harsher than that 

originally imposed.  The rule is otherwise where the first sentence has been fully 

satisfied.”  Palmer v. State, 182 So. 2d 625, 626 (Fla. 4th DCA 1966).  To sentence 

Dorian again for the convictions under review would illegally impose multiple 

punishments for the same offense.  See State v. Garel, 583 N.W.2d 675, 1998 

Wisc. App. LEXIS 679 (Wis. Ct. App. 1998) (unpublished). 

E. Dorian’s 3.800 motion is not moot, and he has satisfied any burden of 
production. 
 

 Dorian’s proper custody status continues to be relevant because if the court 

lacked jurisdiction to impose an adult sentence, Dorian’s current Prison Releasee 

Reoffender sentence must be vacated.  Because the documents (and docket sheets) 

upon which his claims rely are in the court’s records and available online through 

Florida’s electronic Comprehensive Case Information System, Dorian had no 

obligation to attach them to his motion.  Williams v. State, 957 So. 2d 600, 604 

(Fla. 2007) (explaining that burden to demonstrate “entitlement to relief on the face 

of the record” does not require a movant to attach a copy of a document “in the 

court file”).  The Court should determine whether Dorian’s claims are cognizable 
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and, assuming the truth of his allegations, meritorious; if so, the case should be 

remanded for further proceedings. 

 DATED: October 27, 2014  

Respectfully Submitted,     
 

/s/ Gray Proctor      
Gray R. Proctor      
Fla. Bar No. 48192     
122 E. Colonial Drive, Suite 100   
Orlando, FL 32801     
p: 321-445-1951      
f: 321-445-5484      
gray@appealsandhabeas.com    
Attorney for Dorian Romero   
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