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INTRODUCTION AND QUESTIONS PRESENTED 
 

On April 16, 2012, a pipe burst in the home of Richard Prager.  In exchange 

for immediate emergency services, he executed two separate assignments of 

benefits from his insurance policy to two firms:  B&M Clean, for water and debris 

removal; and, subsequently, Plaintiff/Appellant Nicon Construction, Inc. 

(“Nicon”), an asbestos remediation provider.  Later that year, additional water 

damage was discovered, and Mr. Prager again executed two separate post-loss 

assignments of benefits (“AOB”s) to B&M Clean and then Nicon. 

Both firms brought a breach-of-contract suit against Defendant/Appellee 

Homeowners Choice Property and Casualty Company (“HCPCC”), alleging that 

HCPCC had failed to pay all benefits due.  The lower court granted HCPCC’s 

motion for summary judgment against Nicon, finding that Nicon’s AOB was 

invalid because Mr. Prager had already assigned all benefits from the covered loss 

to B&M Clean – including any benefits due for Nicon’s asbestos removal services 

– in exchange for B&M’s emergency water extraction and cleanup.  

 The questions presented in this appeal are as follows: 

 1) Does the lower court’s decision violate Florida’s common-law rule 

against restrictions on AOBs? 
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2) Does the language of the assignment contract between the insured, 

Richard Prager, and B&M Clean, LLC, extend beyond benefits related to services 

provided by B&M? 

 3) Does Appellee enjoy third-party standing to challenge the assignment 

between Appellant and the insured, Richard Prager? 

 4) If the assignment fails as a matter of law, does Appellant hold an 

assignment in equity? 

STATEMENT OF THE CASE AND FACTS 
 

On April 16, 2012, a pipe burst at the residence of Richard Prager (“insured” 

or “assignor”).  Later on April 16, 2012, Mr. Prager and B&M entered a “Service 

Agreement, Assignment of Benefits, and Hold Harmless Agreement” whereby Mr. 

Prager authorized B&M “to provide services, and otherwise enter my property, 

furnish materials, supply all equipment, and perform all necessary labor to 

preserve, protect, and improve my property.”  In return for services to be provided, 

the insured executed a post-loss assignment of benefits (“AOB”) to B&M.  The 

assignment provided: 

I hereby assign and transfer any and all insurance rights, 
benefits, and causes of action under my property 
insurance policy to SUN CONSTRUCTION. I have 
identified my insurance information to the best of my 
ability below. I make this assignment in consideration of 
SUN’s agreement to perform services and supply 
materials and otherwise perform its obligations under 
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this contract, including not requiring full payment at the 
time of service. (Emphasis added). 
 

(R. 317).  The assignment identifies the insurance carrier, and specifies the claim 

number. Mr. Prager agreed to pay for “any portion of work requested or authorized 

. . . which is not covered by insurance.” 

Nicon is an asbestos abatement contractor.  Nicon performed a 

reconstruction/rebuild project of the damaged areas of the Prager residence 

associated with the April 16, 2012 loss event, in exchange for an AOB.  This AOB 

is not in the record, but is memorialized in the “Work Authorization” later signed 

by Nicon and Bruce Prager, which provides as follows: 

Customer agrees to retain CONTRACTOR to perform certain 
Work as set forth herein on the property listed on the first page 
of this Contract.  Customer authorize and agrees to direct 
INSURER to make all payments for work performed by 
CONTRACTOR directly to CONTRACTOR and hereby 
assigns customer’s rights to receive payment for work 
performed by CONTRACTOR under the POLICY to 
CONTRACTOR.  Customer further agrees to transfer, assign, 
and convey to CONTRACTOR its right, title and interest in and 
to all insurance proceeds to CONTRACTOR.  (Emphasis 
added). 

 
(R. 318).  This work authorization notes that authorization for the April 16, 2012 

losses had already been granted. 

To date, Defendant has not made any payment on Nicon’s invoices for the 

April 2012 loss. 
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On or about September 9, 2012, water damage was found around the walls 

by the windows of the south wall of the Prager residence facing the exterior.  B&M 

was called by the insured’s son, Bruce Prager (the insured is 89 years old and 

ailing, his son has power of attorney).  (R. 363).  Bruce Prager reported the claim 

to the insurance company. On September 19, 2012, B&M and Bruce Prager 

entered into another “Service Agreement, Assignment of Benefits, and Hold 

Harmless Agreement.”  The language was identical to the April 16, 2012, 

document, but specified it was for claim 824794. 

On October 1, 2012, Bruce Prager and Nicon entered into the AOB 

described above.  (R. 318).  Nicon again performed reconstruction/rebuild of the 

damaged areas including asbestos abatement.  

On or about December 7, 2012, Defendant sent its letter denying coverage 

for the insured’s September 10, 2012 claim.  (R. 347-9).  No benefits have been 

paid to Nicon for either claim.   

Plaintiffs filed suit jointly alleging breach of contract for each loss based on 

the AOBs, or in the alternative based on an equitable assignment.  (R. 246-49). 

In its motion for summary judgment, HCPCC argued that “Plaintiffs cannot bring 

an action . . . because they cannot and do not step into the shoes of the Insured to 

adjust the loss.”  (R. 172-73).  According to HCPCC, adjusting the loss was a non-

delegable duty that could only be performed by the named insured.  (R. 165-66). 
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Defendant also cited cases purporting to establish that an assignment is 

invalid unless there is a “complete transfer of all rights to the claim.”  (R. 182) 

(emphasis added).  Here, “[p]laintiffs confined their assignment of rights, benefits 

and proceeds to the services rendered or to be rendered under the contract.”  (R.  

183).  Recognizing that “the language of the purported assignments limits the 

assignments of insurance proceeds to the portion of the claims for which Plaintiffs 

performed services, rather than the entire claim (including status as the Insured 

under the Policy),” (R. 182), Defendant contended that the assignments to both 

B&M and Nicon were invalid because Mr. Prager retained an interest in the policy 

and would be responsible for work not covered by insurance.   (R. 679-81).   

 HCPCC also argued that the assignment in this case violated Florida’s public 

adjusting statute, insurable interest statute, and vendor’s lien statutes.  (R. 185-89). 

 In response, the Plaintiffs argued:  1) that HCPCC had no standing to 

challenge the AOB; 2) the assignments conveyed standing to sue HCPCC; 3) 

equitable assignments were also created; 4) the plaintiffs were the real parties in 

interest; and, 5) the assignments were not contrary to public policy.  (R. 364). 

The Court heard the motion on June 2, 2015.  At the hearing, Defendant 

argued for the first time that “Mr. Prager assigned all of his rights and benefits to 

B&M relating to both claims, he therefore had nothing to assign at the time of his 

third and last assignment to Nicon.”  (R. 466).  According to Defendant, as a 
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matter of law, “if an assignment of benefits is a valid thing and it has occurred, 

then all of the interest in those claims was assigned to B&M before it could have 

been ever assigned to Nicon.”  (R. 467). Defendant relied heavily on Dunedin 

Restoration Servs. v. Univ. Prop. & Cas. Ins. Co., No. 13-000033AP-88B (Pinellas 

County Circuit Court sitting in its appellate capacity), which Defendant stated 

involved similar facts.  (R.  467-68).   

Plaintiffs contended in response that the express AOBs should control and 

were valid (R. 469-70), but even if it Nicon’s assignment was invalid, Nicon 

nevertheless had an assignment in equity.  (R. 461-62). 

After an off-the-record discussion, the Court granted summary judgment 

“on its own motion,” suggesting that it was not adopting Defendant’s arguments.  

In its written order granting the motion for partial summary judgment, the court 

reasoned that because “the homeowner/insured had already assigned the insurance 

benefits pertaining to claim numbers 824794 and 821665 to B&M CLEAN, LLC,” 

when Nicon’s AOB was executed, the homeowner no longer had any rights to 

assign to Nicon. (R. 389-90). 

A motion for rehearing was filed.  Nicon argued: 1) that B&M’s AOB only 

covered the services provided by B&M (R. 421); 2) that HCPCC’s partial 

assignment arguments placed assignees in a “‘Catch-22’” situation, where any 

attempt to execute an AOB was either an invalid partial assignment or an invalid 
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assignment of the entire policy (R. 428); 3) that even if the assignment were 

partial, Nicon’s presence in the suit satisfied the joinder requirement (R. 431); and 

4) that nothing in the policy required “partiality or wholeness” to be defined with 

reference to all proceeds from a single claim.  (R. 432).   

The Court denied the motion.  (R. 444).  The court found that “the language 

of the assignments to B&M CLEAN, LLC was such that assignor ‘assign[ed] and 

transfer[ed] any and all insurance rights, benefits, and causes of action under 

[homeowner/insured’s] policy.’ There is no limitation to the assignment clause.”  

(R. 445).  The court was “not convinced that the language in these assignments 

operated to limit the assignment only to the portion of the benefits that were 

associated with work performed by B&M CLEAN, LLC.”  (R. 445).  “Rather the 

assignments to B&M CLEAN, LLC assigned any and all rights, benefits, and 

causes of action under Richard Prager’s policy.”  (R. 445). 
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SUMMARY OF ARGUMENT 
 
 The lower court’s decision violates Florida’s rule against restrictions on 

AOBs by allowing HCPCC to decide whether to honor Mr. Prager’s assignment to 

Nicon.  The language of assignment does not evince any intent to give either party 

more than it earned.  Thus, Mr. Prager could assign to Nicon the right to recover 

the costs of its services, because he had only assigned the benefits related to 

B&M’s work.  Of course, Mr. Prager is not a party to these proceedings, and 

HCPCC is not a party to the contract, nor a third party beneficiary or any other 

party with a legally sufficient interest to convey standing.  HCPCC should not be 

allowed to challenge the AOB at all. 

If the AOB to Nicon is invalid for some reason, an assignment at equity 

would exist to prevent the unjust enrichment of HCPCC.  Finally, to the extent the 

court considers any tipsy coachmen arguments, they should be rejected. 

STANDARD OF REVIEW 
 

This appeal presents an issue of law reviewed de novo because it involves an 

order granting final summary judgment; the de novo standard of review is applied 

to determine whether there are genuine issues of material fact and whether the trial 

court properly applied the correct rule of law in granting summary judgment.  

Volusia Cnty. v. Aberdeen at Ormond Beach, L.P., 760 So. 2d 126, 130 (Fla. 

2000).   
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ARGUMENT 
 
 Make no mistake:  HCPCC has not proven on summary judgment that Mr. 

Prager intended to transfer to B&M all benefits related to the two losses, including 

benefits earned by other remediation companies.   If B&M were before this Court, 

shamelessly arguing that it was entitled to Mr. Prager’s benefits for work that 

Nicon performed, could it prevail on this record?  In addition to the standard issues 

of interpreting a contract of adhesion signed by an unsophisticated party, the 

special role of AOBs in protecting Florida’s homeowners renders HCPCC’s 

interpretation untenable.  The AOB and the evidence presented does not 

unquestionably evince an intent to produce such an absurd result, and the summary 

judgment should be reversed on those grounds alone.   

However, the meritless nature of HCPCC’s substantive arguments should 

not obscure the larger problem: that HCPCC should not be allowed to challenge 

the validity of this AOB in the first place.  Neither Mr. Prager nor B&M are before 

the Court contending that B&M owns any benefits due to Nicon.  Perversely, 

HCPCC argues that its insured has given Nicon’s benefits to someone else, leaving 

Mr. Prager with no right to direct those benefits to Nicon.  HCPCC’s interpretation 

leaves Mr. Prager personally responsible for all losses, and results in a windfall to 

HCPCC if coverage was wrongly denied.  
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HCPCC’s arguments violate the rule against restrictions on AOBs.  Rather 

than address them, however, the Court should just cut the Gordian knot of anti-

AOB arguments and hold that the doctrine of third party standing prohibits 

HCPCC’s attempts to interpose itself between the actual parties to the assignment 

contract.  Although denying standing would not require the Court to resort to any 

doctrine unique to homeowners insurance, denying standing is consistent with the 

reasons for Florida’s rule against restrictions on AOBs.     

Even if the AOB fails at law, Nicon has an equitable assignment for services 

rendered.  Finally, in anticipation of “tipsy coachman” arguments, HCPCC 

addresses several arguments raised and rejected below. 

I. The lower court’s decision violates Florida’s rule against restrictions 
on post-loss assignments of homeowners insurance benefits (“AOB”s). 

 
The issues in this appeal are best viewed through the lens of recent attempts 

to change Florida’s rule against restrictions on AOBs.  Insurance companies have 

failed to create legislative change, (e.g. Appx. A-B), and have mounted a campaign 

to do away with AOBs by judicial fiat.  The courts have rejected several attempts 

to impose a requirement of insurer consent for AOBs, including both explicit 

consent requirements and various contract provisions and legal doctrines that 

would allow insurers to ignore AOBs of which they disapprove.   

The lower court’s decision violates the purpose of the rule against 

restrictions on AOBs.  It impairs the rights of the insured, leaves Appellant Nicon 
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with no way to assert its interest in payment for any covered repairs, and protects 

no legitimate interest of HCPCC (unless its interest in obtaining an unearned 

windfall be considered legitimate).  Both pillars of the lower court’s decision – its 

interpretation of the AOB contract and its implicit holding that HCPCC has 

standing to advance that interpretation as a defense in a breach of contract suit – 

must be considered in light of the reasons that nearly every jurisdiction in the 

United States prohibits insurers from restricting post-loss AOBs. 

A.  The well-established rule against restrictions on AOBs has survived 
recent attempts to abolish or evade it. 

 
There exists “an unbroken string of Florida cases over the past century” 

affirming that insurance benefits are freely assignable after a loss.  Security First 

Ins. Co. v. Fla. Dep’t of Fin. Servs., 177 So. 3d 627, 628 (Fla. 1st DCA 2015).  As 

this Court has explained, “Even if an insurance policy contained a specific, 

articulate provision precluding an insured’s post-loss assignments of benefits 

without the insurer's consent, Florida case law yields deep-rooted support for the 

conclusion that post-loss assignments do not require an insurer’s consent.”  

Bioscience W., Inc. v. Gulfstream Prop. & Cas. Ins. Co., 185 So. 3d 638, 642-43 

(Fla. 2d DCA 2016). 

Nevertheless, insurers have advanced various arguments that the rule no 

longer exists, or that the rule admits of exceptions when certain policy language is 
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used.  Faced with these arguments, Florida’s district courts of appeal have recently 

held that: 

- Florida’s insurable interest statute does not impair AOBs, Accident 

Cleaners, Inc. a/a/o Gerena v. Universal Ins. Co., 186 So. 3d 1 (Fla. 5th DCA 

2015), nor does its public adjuster statute. Bioscience, 185 So. 3d at 642. 

- An AOB includes the right to sue for breach of contract.  Restoration 1 

CFL v. State Farm Fla. Ins. Co., 189 So. 3d 340, 341 (Fla. 5th DCA 2016) 

(rejecting argument that AOB “transferred the right to collect benefits but not the 

right to participate in a suit to determine coverage”); United Water Restoration 

Grp., Inc. v. State Farm Fla. Ins. Co., 173 So. 3d 1025, 1027 (Fla. 1st DCA 2015). 

- Policy language defining when benefits will be paid cannot defeat an AOB 

or prohibit an AOB-holder from suing to determine the amount due.  One Call 

Prop. Servs. v. Sec. First Ins. Co., 165 So. 3d 749, 754-55 (Fla. 4th DCA 2015). 

- No non-delegable “duty to adjust” requires that the insured, not the AOB-

holder, settle the amount due directly with the insurer.  One Call, 165 So. 3d at 

755. 

- An insurer cannot invoke appraisal against the insured; after an AOB is 

executed, the AOB-holder has the contractual right to participate in alternative 

dispute resolution procedures, not the insured, after an AOB exists.  Certified 
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Priority Restoration v. State Farm Fla. Ins. Co., 191 So. 3d 961 (Fla. 4th DCA 

2016). 

- This Court has also hinted strongly that insurers cannot invoke legal 

defenses that would defeat the rule against restrictions on AOBs. Start to Finish 

Restoration, LLC v. Homeowners Choice Prop., 41 Fla. L. Weekly D1385 n.1 (Fla. 

2d DCA June 10, 2016) (explaining that rule on unenforceability of partial 

assignments without the obligor’s consent “would likely be subsumed in this 

context by Florida's longstanding precedent that insurance policy benefits are 

freely assignable, even without the insurer's consent”). 

Thus, this Court has correctly observed that “Florida stands apart from a 

minority of jurisdictions that permit an insurer to contractually restrict its insured’s 

post-loss assignment without the insurer’s consent.”  Bioscience W., Inc, 185 So. 

3d at 643 n.1.  The cases cited above demonstrate that courts throughout Florida 

have applied this rule to functional equivalents of explicit consent requirements.   

B. AOBs promote efficiency and consumer welfare, while restrictions on 
AOBs can serve no legitimate interest of an insurer. 

 
The policy behind free assignability of post-loss insurance benefits should 

therefore guide every aspect of this Court’s analysis.  “[I]t is against public policy 

to restrict the relation of debtor and creditor by restricting or rendering subject to 

the control of the insurer an absolute right in the nature of a chose in action.”  

Antal’s Rest. v. Lumbermen’s Mut. Cas. Co., 680 A.2d 1386, 1389 (D.C. 1996) 
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(quoting 16 Couch on Insurance § 63:14, at 766).  The rule “contribut[es] to the 

efficiency of business by minimizing transaction costs and facilitating economic 

activity and wealth enhancement.”   Hartford Cas. Ins. Co. v. Fireman’s Fund Ins. 

Co., No. 15-cv-02592-SI, 2015 U.S. Dist. LEXIS 118031, at *9 (N.D. Cal. Sep. 3, 

2015); Travelers Cas. & Sur. Co. v. United States Filter Corp., 870 N.E.2d 529, 

544 (Ind. Ct. App. 2007) (remarking on “the benefits of promoting the free 

transferability of assets and compensating those injured as a result of an insured 

risk”).   

The rule also has more than a little to do with consumer protection.  After a 

loss, “it is of the first importance” that the insured “immediately realize the amount 

of their insurance, to replace the property destroyed [and] prevent the utter ruin of 

the sufferer.” Goit v. Nat’l Prot. Ins. Co., 1855 N.Y. App. Div. LEXIS 175, 25 

Barb. 189, 194 (App. Term Apr. 2, 1855).  AOBs enhance consumer liquidity and 

permit rapid repair.1  Moreover, without assignments that enable repairs to 

                                           
1 Anderson Restoration & Emergency Servs., LLC a/a/o Myrna Hill v. Universal 
Ins. Co., No. 13-CC-2940 (Fla. Duval Cty. Ct. Sept. 23, 2013) (denying motion to 
dismiss and stating, “The policy of allowing a post loss claim by an assignee even 
where an anti-assignment provision exists in the insurance policy is good public 
policy. If [the insured] had to wait for claims adjuster from the insurance company 
to arrive before beginning water extraction after a loss, additional damage from the 
water even could occur.  The same would occur if the insured did not have the 
funds immediately available to pay for water extraction and water extraction 
companies were not able to rely on assignments of benefits to be assured 
imminent”); see also Anderson Restoration & Emergency Servs. LLC v. Fla. 
Peninsula Ins. Co., Case No. CC13-0550 (Fla. St. Johns Cty. Ct. June 3, 2013) 
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commence immediately, “he may be in the power of the company and subjected to 

such terms as the managers may see fit to impose.”  Goit, 25 Barb. at 194. 

Restrictions on assignments – including doctrines that make accepting an AOB a 

riskier proposition, as HCPCC promotes here – allow insurance companies to: 

say, in effect, to the man who has bargained with them 
for absolute indemnity, and to whose business prospects 
delay is utter ruin, or whose family are in pinching want 
for the relief which this indemnity would afford, “accept 
of the pittance we offer or we will contest your claim and 
avail ourselves of such delays as a litigation will afford; 
and as you cannot realize the amount by sale or pledge, 
without incurring a forfeiture of the claim, you must 
await our inclination, or the slow result of a lawsuit, 
before you can recover the money to which you are 
entitled and which you so much need.” 
 

Id.  As Justice Allen remarked long ago, “Public policy forbids that the [insurer] 

should, without any reason except such as grows out of caprice or some worse 

motive on his part, have this power over his creditor.” Id.  A later case found that 

restrictions on assignment, regardless of the motive behind them, have a “quite 

obvious” effect: “It puts it in the power of the insurer to prescribe terms of 

adjustment in disregard of the rights of its weaker adversary.”  Courtney v. N.Y.C. 

Ins. Co., 1858 N.Y. App. Div. LEXIS 114, at *4-9, 28 Barb. 116, 117-18 (App. 

Term Sep. 14, 1858). 

On the other hand, post-loss AOBs do not affect any legitimate interest of an 

insurer.  Int’l Sch. Servs., Inc. v. AAUG Ins. Co., Ltd., No. 10-62115-CIV, 2012 
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WL 5192265, *9 (S.D. Fla. July 25, 2012) (explaining that “allowing an insured to 

assign its right to the proceeds of an insurance policy after a loss has occurred hurts 

the insurer not at all.”).   The only legitimate purpose of an anti-assignment clause 

is to protect the insurer against “an increase of risk and hazard of loss by a change 

of ownership without the knowledge of the insurer.”  Lexington Ins. Co. v. 

Simkins Indus., Inc., 704 So. 2d 1384,1386 (Fla. 1988) (citation omitted).  After 

loss, a debt is created in the amount of covered loss, which does not vary according 

to the identity of the holder.  Williams v. Auto Owners Ins. Co., 779 So. 2d 563 

(Fla. 2d DCA 2001) (“rights under a fire insurance  policy . . . are fixed  both as to 

amount and standing to recover at the time of the fire loss”).  The loss 

“extinguishes the insurer’s interest in the risk profile of the insured,” Globecon 

Group, LLC v. Hartford Fire Ins. Co., 434 F.3d 165, 171 (2d Cir. 2006), and 

thereafter “[t]he claims are worth what they are worth” regardless of the owner.  In 

re Ambassador Ins. Co., 965 A.2d 486, 490-92 (Vt. 2008).  “[T]he need to protect 

the insurer no longer exists after the insured sustains the loss because the liability 

of the insurer is essentially fixed.”  Conrad Bros. v. John Deere Ins. Co., 640 

N.W.2d 231, 237 (Iowa 2001) (citing cases).  

Thus, even if an insurer could require consent to any AOB, “it would be a 

mere act of caprice or bad faith for it to take advantage of the stipulation that the 

transfers were subject to its consent, by withholding such consent, in order to 
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defeat the claim of the assignee.”  Int’l Rediscount Corp. v. Hartford Acci. & 

Indem. Co., 425 F. Supp. 669, 672-73 (D. Del. 1977).  Nevertheless, as a profit-

seeking entity, an insurer “would be foolish to consent to the transfer of insurance 

if, by withholding such consent, it could shed itself of past liability.” Travelers 

Cas. & Sur. Co. v. United States Filter Corp., 870 N.E.2d 529, 545 (Ind. Ct. App. 

2007). Similar incentives exist here. 

C. The lower court’s decision, if affirmed, would permit a functional 
restriction on AOBs. 

 
The decision below squarely endorses functional restrictions on AOBs by 

giving insurers grounds to challenge them and decreasing the value of AOBs 

generally.  “After all, the assignment is only as good as payment if the provider can 

enforce it.”  N. Jersey Brain & Spine Ctr. v. Aetna, Inc., 801 F.3d 369, 373 (3d Cir. 

2015) (citing Conn. State Dental Ass’n v. Anthem Health Plans, Inc., 591 F.3d 

1337, 1352 (11th Cir. 2009)). 

If HCPCC’s interpretation of the contract stands, repair firms like Nicon will 

now have to worry that someone else owns the right to be paid for their work.  

Even if the holder of the first AOB does not claim to have obtained rights beyond 

payment for his own services, there is no incentive to assert the rights of the 

second AOB holder, who would lack standing to enforce the insurance policy.  The 

only sure recourse for parties like Nicon would be against the homeowner, who has 

now lost the benefit of the insurance he has paid for.  Assuming that the 
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homeowner has assets sufficient to cover the repairs, prospects for recovery are 

still poor because attorney’s fees must be taken into consideration, unlike suits 

against insurers directly.  Homeowners will also have to worry, unless the lower 

court’s decision is reversed, this case will become the story of the man who 

accidently lost his insurance benefits. 

The AOB contract itself should be interpreted consistently with the reason 

for the rule against restrictions on AOBs.  Just as the law protects insurance 

consumers from unfair or unclear restrictions, the AOB contract here should be 

interpreted in a way that protects Mr. Prager’s interests.  Wash. Nat’l Ins. Corp. v. 

Ruderman, 117 So. 3d 943, 945 (Fla. 2013).  And the legal doctrine of standing 

should be applied to prevent HCPCC from creating uncertainty where the parties to 

a contract show no dispute about its meaning. There should be no result that leaves 

Mr. Prager without the right to claim the benefits of his insurance policy.   

II. Mr. Prager did not assign all benefits from each loss to B&M; the 
AOBs related only to services performed by B&M. 

 
An insured clearly can assign less than all rights to a policy or claim for 

benefits under that policy, at either law or equity.  Bioscience W., Inc. v. 

Gulfstream Prop. & Cas. Ins. Co., 185 So. 3d 638, 641 (Fla. 2d DCA 2016); see 

also Chemetall GMBH v. ZR Energy, Inc., 320 F.3d 714, 723 (7th Cir. 2003) (“an 

assignor may transfer some or all of its rights, and if only part of a right is 

transferred, that party may be enforced by the assignee as if it were a separate 
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right” (citing Restatment (Second) Contracts § 326)); Nat’l Union Fire Co. v. 

Toland, No. 15-CV-0010-J, 2016 U.S. Dist. LEXIS 31979, at *16-17 (D. Wyo. 

Feb. 16, 2016) (explaining that “assignment of a part of a debt transfers an 

equitable interest in that part of the debt to the assignee” (citing 6 Am. Jur. 2d 

Assignments § 81 (1963)).  HCPCC has argued that Mr. Prager nevertheless 

transferred to B&M the right to recover for Nicon’s services, along with the rights 

to any other payments tendered in connection with the losses that occurred on 

April 16, 2012 and September 19, 2012.  According to HCPCC, B&M has enticed 

Mr. Prager into awarding it an unearned windfall. 

This is nothing short of absurd.  If B&M took the position that it owned 

Nicon’s claim, the joint representation that occurred below would represent a 

conflict of interest.  Of course, it is not B&M arguing for this interpretation of the 

contract; instead, it is HCPCC, the very entity charged with making its insured 

whole.  It is HCPCC who urges upon the court a rule of law that would allow its 

insured to unknowingly and unintentionally execute an overbroad AOB.  It is 

HCPCC who argues that even if coverage exists for Nicon’s services, it must pay 

B&M, perhaps leaving the insured liable for the full value of Nicon’s work. 

Fortunately Florida law does not permit this result, which would undermine 

the very purpose of insurance.  In Florida, the purpose of written contracts is to 

effectuate the intent of its parties, which cannot be accomplished by considering 
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only a single sentence.  “Any and all rights, benefits, and causes of action” 

notwithstanding, B&M’s AOB, when read as a whole, transferred only the right to 

recover benefits related to B&M’s services.  This language has been construed in 

numerous other cases as an AOB.  At worst, that single sentence may be 

ambiguous, either rendering parol evidence necessary or automatically resulting in 

a construction that protects Mr. Prager from the result HCPCC seeks.  Even if this 

single sentence meant what HCPCC argues it means, the AOB would not become 

void.  Instead, the sentence should be stricken, and the remainder of the AOB 

given legal effect. 

A. The AOBs to B&M cannot be interpreted to transfer the right to 
recover benefits for work performed by subsequent assignees like Nicon. 

 
An assignment under Florida law is construed “like any other contract.”  

Hartford Ins. Co. of the Midwest v. O'Connor, 855 So. 2d 189, 191 (Fla. 5th DCA 

2003).  Determining the parties’ intent is the central concern of the law of 

contracts. Washington Nat’l Ins. Corp. v. Ruderman, 117 So. 3d 943, 955 (Fla. 

2013) (citing Excelsior Ins. Co. v. Pomona Park Bar & Package Store, 369 So. 2d 

938 (Fla. 1979)).  When interpreting a contract, the court must first examine the 

plain language for evidence of the parties’ intent, and be mindful that the goal is to 

arrive at a reasonable interpretation of the text of the entire agreement to 

accomplish its stated meaning and purpose. Murley v. Wiedamann, 25 So. 3d 27, 

29 (Fla. 2d DCA 2009).  
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Contractual language is not interpreted in isolation from the remainder of the 

agreement.  U.S. Fire Ins. Co. v. J.S.U.B., Inc., 979 So. 2d 871, 877 (Fla. 2007) 

(remarking on the “generally accepted rule[] of construction that clauses are read in 

pari materia”).   The court should reach a contract interpretation consistent with 

reason, probability, and the practical aspects of the transaction between the parties.  

Thompson v. C.H.B., Inc., 454 So. 2d 55, 57 (Fla. 4th DCA 1984).  In the 

construction of written contracts it is the duty of the court, as near as possible, “to 

place itself in the situation of the parties, and from a consideration of the 

surrounding circumstances, the occasion, and apparent object of the parties, to 

determine the meaning and intent of the language employed.” Blackhawk Heating 

& Plumbing Co., Inc. v. Data Lease Fin. Corp., 302 So. 2d 404, 407 (Fla. 1974). 

The AOB contains four clauses that must be read together:   

1) I authorize and agree to pay SUN 
CONSTRUCTION to provide services, and otherwise 
enter my property, furnish materials, and supply all 
equipment, and perform all labor necessary to preserve, 
protect, and improve my property. 
 
2) I hereby assign any and transfer any and all 
insurance rights, benefits, and causes of action under my 
property insurance policy to Sun Construction. 
 
3) I make this assignment in consideration of SUN’s 
agreement to perform services and supply materials and 
otherwise perform its obligations under this contract, 
including not requiring full payment at the time of 
service. 
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4) I agree that any portion of work requested or 
authorized by the undersigned which is not covered by 
insurance must be paid by the undersigned on or before 
its completion. 

 
(R. 317).  In Clause one, Mr. Prager agreed to pay B&M for its services only.  

Clause three clarifies that the purpose of the assignment is to provide payment for 

services B&M rendered.  Crastvell Trading Ltd. v. Marengere, 90 So. 3d 349, 353 

(Fla. 4th DCA 2012) (explaining that a “contract provision specifically dealing 

with a particular subject matter controls over a provision generally dealing with 

that same subject matter.”) 

Clause four limits Mr. Prager’s liability to payment for requested or 

authorized work “not covered by insurance.”  Together, these clauses establish that 

Mr. Prager must pay for any services rendered, except to the extent that the 

insurance company paid benefits to B&M.  They act to provide a limit to Clause 

two and effect the overall purpose of the assignment:  to allow B&M to obtain 

payment directly from the HCPCC and pursue its right to full payment for its 

services under the policy.  

Titles and headings are significant to determining an agreement’s meaning, 

and will be disregarded only if contrary to the overall purpose and scheme of the 

contract.  See, e.g., Moore v. State Farm Mut. Auto. Ins. Co., 916 So. 2d 871, 875 

(Fla. 2d DCA 2005).  Here, the title “Assignment of Insurance Benefits” 
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demonstrates that “any and all” describes the right itself, not the scope of the 

benefits transferred.  This title describes an AOB, a defined legal right constituting 

a transfer of “all the interests and rights to the thing assigned.”  MDS (Can.), Inc. 

v. RAD Source Techs., Inc., 720 F.3d 833, 857 (11th Cir. 2013) (citing cases).  

The transfer of “all rights” in clause 2 of the AOB serves merely to distinguish the 

AOB from other property interests, such as a sublicense or subrogee, which do not 

permit the holder to “stand in the shoes” of the original holder.  Id.   

Finally, considering the surrounding circumstances in this case, the 

assignment cannot be reasonably interpreted to assign to B&M the right to recover 

for Nicon’s work. The assignment was given in payment for services covered by 

insurance. Taking the assignment as a whole, it cannot be reasonably construed as 

assigning the entire policy.  The surrounding language makes clear that B&M 

received only the right to seek payment for “services it rendered under the policy,” 

in consideration for those services.  Bioscience W., Inc. v. Gulfstream Prop. & Cas. 

Ins. Co., 185 So. 3d 638, 641 (Fla. 2d DCA 2016).  

 

 

 

B. Even if HCPCC’s reading were permissible, the clause would be 
ambiguous at best, and no evidence shows intent to assign the entire claim. 
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The same factors described above render the contract ambiguous at best with 

respect to HCPCC’s position.  A contract is ambiguous where it is “reasonably or 

fairly susceptible to the different constructions being advocated by the parties.”  

Royal Am. Realty, Inc. v. Bank of Palm Beach & Trust Co., 215 So. 2d 336, 338 

(Fla. 4th DCA 1968).  When a contract is ambiguous may a court resort to extrinsic 

evidence to determine the parties’ intent.  Arriaga v. Fla. Pacific Farms, L.L.C., 

305 F.3d 1228, 1246-47 (11th Cir. 2002); First Capital Income & Growth Funds, 

Ltd.-Series XII v. Baumann, 616 So. 2d 163, 165 (Fla. 3d DCA 1993) (parol 

evidence can be presented when the terms of the agreement are ambiguous); 

Hochstadt v. Gerl, 678 So. 2d 1310, 1312 (Fla. 4th DCA 1996).  Without any such 

evidence clearly demonstrating intent, summary judgment is premature.   

 “In choosing among the reasonable meanings of a promise or agreement of a 

term thereof, that meaning is generally preferred which operates against the party 

who supplies the words or from whom a writing otherwise proceeds.”  Restatement 

(Second) of Contracts § 206 & cmt. A; Restatement (Second) of Contracts, § 207 

(“Interpretation Favoring the Public”).   Thus, the Court should approach the 

question with a presumption against B&M obtaining rights to services it did not 

perform. 

Additionally, because here an insurance company and no other party is 

advocating a position hostile to the interests of its policyholder, the Court ought to 
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treat the AOB as it treats insurance policies:  with any ambiguity resolved in favor 

of the policyholder.  Wash. Nat’l Ins. Corp. v. Ruderman, 117 So. 3d 943, 945 

(Fla. 2013) (explaining such consideration should be “without resort to 

consideration of extrinsic evidence.”)  Here, Mr. Prager’s interest is in transferring 

to B&M and Nicon the benefits associated with their respective services only.  

HCPCC, on the other hand, has an interest in obtaining a windfall if Nicon lacks 

standing to enforce its rights.  The Court should look to the substance and effect of 

the AOB dispute, and rule accordingly. 

C. Unless other language in B&M’s AOB narrows the scope of its rights, 
the “any and all” language creates a prohibited assignment of the entire 
policy that must be stricken. 

 
The AOBs provide that “I hereby assign and transfer any and all insurance 

rights, benefits, and causes of action under my property insurance to [B&M 

Construction d/b/a] Sun Construction.”  Read literally, “any and all” extends to 

future claims as well.  As the lower court noted, this language “nowhere limits the 

assignment to the claim;” instead, this language “assigned any and all rights, 

benefits, and causes of actions under Richard Prager’s policy.”  (R. 445).   

Appellee’s argument proves too much.  Unless some other part of the AOB 

limits the “any and all” language of assignment, it is not actually an AOB.  Instead, 

it would be an assignment of the entire policy, in violation of the enforceable 
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policy term prohibiting such.2  (R. 305 (“Assignment of this policy will not be 

valid unless we give our written consent”)); Bioscience West, 185 So. 3d 641 

(explaining that anti-assignment clause “refer[red] to the entire policy, not 

something less than the entire policy, such as assignment of the financial proceeds 

derived from a benefit of the policy”). 

This analysis does not make B&M’s AOB a nullity because the agreement is 

severable.  A contract is severable “where the illegal portion of the contract does 

not go to its essence, and where, with the illegal portion eliminated, there still 

remains of the contract valid legal promises on one side which are wholly 

supported by valid legal promises on the other.”   Estate of Deresh v. FS Tenant 

Pool III Trust, 95 So. 3d 296, 300 (Fla. 4th DCA 2012).  By definition, the right to 

claim benefits unrelated to services provided is not necessary consideration for 

services provided.  R.W. Roberts Constr. Co. v. St. Johns River Water Mgmt. 

Dist., 423 So. 2d 630, 633 (Fla. 5th DCA 1982) (finding that the parties’ intent 

with regard to severability “may be determined by a fair construction of the terms 

of the contract itself and by the subject matter to which it has reference.” (citing 

Local No. 234 of United Assn. of Journeymen and Apprentices of Plumbing and 

                                           
2 HCPCC has argued in the past that “a valid assignment must transfer all rights of 
the assignor under the claim and the policy to the assignee, including the assignor’s 
status as an insured, as only one party can own a claim and maintain a lawsuit 
under the policy.”  United Water Rest. Grp., Inc. v. Homeowners Choice Prop. & 
Cas. Co., No. 14-AP-42, 24 Fla. L. Weekly Supp. 91a (6th Jud. Cir., Pinellas 
County, App. Division). 
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Pipefitting Industry of United States and Canada v. Henley & Beckwith, Inc., 66 

So.2d 818 (Fla. 1953))). 

The AOB should be analyzed as though the “any and all insurance rights, 

benefits, and causes of action” language did not exist.  Gessa v. Manor Care of 

Fla., Inc., 86 So. 3d 484, 496 n.11 (Fla. 2011) (remarking on “[t]he severance of 

unenforceable provisions of a contract as a matter of state law”); see also 

Restatement [Second] of Contracts § 184 (1981) (“[A] court may nevertheless 

enforce the rest of the agreement in favor of a party who did not engage in serious 

misconduct if the performance as to which the agreement is unenforceable is not an 

essential part of the agreed exchange.”).  Striking the offending clause from the 

work agreement leaves a document that clearly conveys post-loss insurance 

benefits for services rendered.  The document and the operative subsection include 

“assignment of benefits” in the title, and language of conveyance (“I hereby 

assign,” and “I make this assignment in consideration of”) is still present.  Moore 

v. State Farm Mut. Auto. Ins. Co., 916 So. 2d 871, 875 (Fla. 2d DCA 2005). 

Therefore, the direction to pay – coupled with the title of the document – 

creates an AOB even if the first sentence must be severed as illegally overbroad.  

Gutierrez v. Wright Law Firm, PLLC, No. 05-10-00725-CV, 2012 Tex. App. 

LEXIS 3353, at *8 (App. Apr. 27, 2012) (finding that an assignment was valid 

when where the contract contained an illegal fee provision because “where an 
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otherwise legal contract contains an illegal provision that is not an essential feature 

of the agreement, thus being clearly severable from other valid provisions, the 

other provisions of the agreement will not be deemed to be invalid simply because 

of the presence of the illegal provision.”). 

III. As a non-party to the agreements between Mr. Prager, B&M, and 
Nicon, HCPCC lacks standing to challenge the terms of the AOB. 

 
More fundamentally, Appellee lacks standing to interpose itself between 

Nicon and the insured, or between B&M and the insured.  Lugassy v. Ind. Fire Ins. 

Co., 636 So. 2d 1332, 1335 (Fla. 1994) (no standing where “the insurance 

company was neither a party to the contract nor a third party beneficiary”).   

“Standing is, in the final analysis, that sufficient interest in the outcome of 

litigation which will warrant the court's entertaining it.”  Martin Props. v. Fla. 

Indus. Inv. Corp., 833 So. 2d 825, 827 (Fla. 4th DCA 2002).  “A person who is not 

a party to nor in privity with a contract has no right to enforce it.” Gallagher v. 

Dupont, 918 So. 2d 342, 347 (Fla. 5th DCA 2005) (citing White v. Exchange 

Corp., 167 So. 2d 324, 326 (Fla. 3d DCA 1964)).  “When a contract is designed 

solely for the benefit of the contracting parties, a third party cannot enforce its 

provisions even though the third party may derive some incidental or consequential 

benefit from the enforcement.” Gallagher, 918 So. 2d at 347; see also Bochese v. 

Town of Ponce Inlet, 405 F.3d 964, 981-83 (11th Cir. 2005) (citing cases).  The 

standing doctrine prevents debtors from challenging the contractual assignment of 
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their debts. Livonia Prop. Holdings, L.L.C. v. 12840-12976 Farmington Rd. 

Holdings, L.L.C., 717 F. Supp. 2d 724, 736-37 (E.D. Mich. 2010) (citing cases 

treating assignments particularly).  “As long as no creditor of the assignor 

questions the validity of the assignment, a debtor of the assignor cannot do so.”  

Blackford v. Westchester Fire Ins. Co., 101 F. 90, 91 (8th Cir. 1900).    

In Lugassy, an insurance company argued that a lack of consideration 

prevented the insureds and their attorneys from altering the terms of their original 

retainer agreement.  636 So. 2d 1332 at 1335.  The Florida Supreme Court found 

that the insurer could not raise lack of consideration to challenge the new retainer 

agreement because it was not a party or a third-party beneficiary to that retainer 

agreement.  Id. (citing Thompson v. Commercial Union Ins. Co., 250 So. 2d 259, 

262 (Fla. 1971) (requiring clear intent to benefit third party before standing is 

conveyed)); see also Liu v. T&H Mach., Inc., 191 F.3d 790, 797-98 (7th Cir. 1999) 

(finding that, under Illinois law, third party lacked standing to challenge adequacy 

of consideration for AOB); Stanfield v. W.C. McBride, Inc., 88 P.2d 1002 (Kan. 

1939).  Similarly, in Progressive Express Ins. Co. v. McGrath Community 

Chiropratic, 913 So. 2d 1281, 1289 (Fla. 2d DCA 2005), the appellate court found 

that Progressive’s challenge to an equitable assignment for lack of consideration 

was improper because the insurer was a third party to the assignment.    

Just as the insurers in Lugassy and Progressive, HCPCC not a party to the 
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AOBs.  It has not demonstrated that any party to the AOBs intended to benefit 

HCPCC, much less both parties.  It lacks standing to step into the shoes of either.   

Aside from falling squarely within the rule against third party standing, this 

case clearly demonstrates the reason that the standing doctrine exists.  Mr. Prager 

is not a party to the litigation here; why should he be bound to an interpretation of 

the contract that clearly runs contrary to his interests?  Neither does B&M advance 

the interpretation that HCPCC urges upon the court.  In fact, B&M and Nicon are 

represented by the same attorney below, an impossibility if B&M truly sought to 

recover for itself the value of Nicon’s services.   

HCPCC attempts to interfere in AOBs merely to advance its own interests.  

Once an insured assigns post-loss insurance benefits to a service provider, the 

provider stands “in the shoes of the assignor” as the only “real party in interest.”  

United Water, 173 So. 3d at 1027.  This lawsuit is exactly as though Mr. Prager 

had sued HCPCC as an adverse party.  It has no claim to assert Mr. Prager’s rights.  

Indeed, here HCPCC actually argues that the AOB must be interpreted against to 

grant B&M an unearned windfall at his expense.  The doctrine of standing exists 

precisely to prevent such perversity. 

And it is not as though HCPCC has no other options.  Insurers can and do 

seek declaratory relief when appropriate; here, Mr. Prager could be joined for a 

determination of the AOB’s meaning.  There is no reason to make an exception to 
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the standing requirement for HCPCC here. 

IV. Even if the AOB were defective, Nicon would hold an equitable 
assignment of the insurance benefits for its services. 

 
Assuming arguendo there were some technical defect in the assignment, 

Restoration 1 would still hold an equitable assignment in the insurance benefits 

associated with the work it performed.  Krauss v. Cent. Ins. Co., 40 N.Y.S.2d 736 

(Sup. Ct. 1943) (equitable assignment warranted upon “existence of valuable 

consideration for the imperfect transfer”).  No particular verbal formula is 

necessary for an equitable assignment. McClure v. Century Estates, 96 Fla. 568, 

583 (Fla. 1928); SourceTrack, LLC v. Ariba, Inc., 958 So. 2d 523, 526 (Fla. 2d 

DCA 2007).  If words or actions demonstrate an intent on one side to assign a 

right, and intent on the other to receive, an equitable assignment occurs if there is 

consideration. Giles v. Sun Bank, N.A., 450 So. 2d 258, 261 (Fla. 5th DCA 1984).  

Florida law provides that “any instruction, document, or act that vests in one party 

the right to receive funds arguably due another party may operate as an equitable 

assignment.”  Progressive Express Ins. Co. v. McGrath Cmty. Chiropratic, 913 So. 

2d 1281, 1288 (Fla. 2d DCA 2005). 

The contract itself demonstrates the requisite intent, and Nicon provided 

consideration by rendering services in exchange for the assignment.  There is no 

question that HCPCC knew of the intent to assign.  Equity demands that Nicon 

have the legal right to seek payment for the services it rendered to Mr. Prager. 
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V. The tipsy coachman arguments likely to be made do not warrant 
affirmance of the decision below. 

 
The Court should not consider any tipsy coachmen arguments here because 

the trial court’s decision rests on an error of law.  The proper course would be to 

reverse and remand for proper development of any alternate theory.  Van v. 

Schmidt, 122 So. 3d 243, 261-62 (Fla. 2013) (explaining that appellate courts 

faced with errors of law should “remand[] to trial courts for reconsideration of 

findings in light of the proper standard.”);  One Call Prop. Servs. v. Sec. First Ins. 

Co., 165 So. 3d 749, 755-56 (Fla. 4th DCA 2015).  Nevertheless, the other 

arguments raised below are without merit.  Only two are addressed here. 

A. The doctrine of partial assignment does not preclude this suit. 
 

HCPCC argued below that Nicon obtained an unenforceable partial 

assignment.  (R. 179-85).  The AOB here is not partial, but if it were, it would be 

enforceable. 

It is true that the AOB in this case is “partial” in the sense that it did not 

necessarily cover all benefits paid in connection with the loss event.  But as the 

recent decisions by the District Courts show, Florida courts have recognized AOBs 

like this for at least century.  It would be more consistent with Florida law to 

conceive of the AOB as a complete transfer of all rights to benefits, but limited to 

the services rendered by one individual or entity. For example, the third district has 

explained: “A provision in a policy of insurance which prohibits assignment 
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thereof except with the consent of the insurer does not apply to prevent assignment 

of the claim or interest in the insurance money then due, after loss.”  Gisela Inv. 

N.V. v. Liberty Mut. Ins. Co., 452 So. 2d 1056, 1057 (Fla. 3d DCA 1984 

(emphasis added).  The statement in Gisela that an insured may assign “the claim 

or an interest in the insurance money then due” was quoted with approval in Prof’l 

Consulting Servs., Inc. v. Hartford Life & Accident Ins. Co., 849 So. 2d 446, 447-

448 (Fla. 2d DCA 2003), in which the court observed that, generally, “rights under 

a contract are assignable,” and “[i]n keeping with this . . . , Florida law generally 

authorizes assignments of after-loss [insurance] claims.” (emphasis added).  Using 

similar language in Continental Casualty, the court described an assignment as “‘a 

transfer  . . . of property, or of some right or interest therein.’”  Id. at 376 (emphasis 

added). Accordingly, the 11th Circuit Court’s appellate ruling in Graham’s Carpet 

Cleaning & Restoration v. Royal Palm Ins. Co., Case No. 10-6858 CC 05 (Fla. 

11th Cir. Ct. June 18, 2013) properly rejected the argument that a similar 

assignment was an invalid “partial” assignment.   

Especially given the recent additions to the “unbroken string of Florida 

cases” affirming the rule against restrictions on AOBs, the Court should not 

destroy the rule by deeming the instant assignment – and the countless AOBs like 

it, which were recently found valid in the district courts – to be impermissibly 

partial and therefore invalid.   
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 The partial assignment argument raised creates an impossibly narrow space 

between an assignment of the entire policy and a “partial” assignment which 

conveys less than all rights potentially due for a loss incident and thereby 

invalidate AOBs de facto.  This effort should be rejected.   

Florida law recognizes that separate coverages give rise to separate causes of 

action. “A breach of each coverage provision gives rise to a separate cause of 

action and may be separately asserted.” Bryant v. Allstate Ins. Co., 584 So. 2d 194, 

195 (Fla. 5th DCA 1991) (citing Couch on Insurance 2d (Rev. Ed.) § 74:825);  see 

also State Farm Mut. Auto. Ins. Co. v. Yenke, 804 So. 2d 429 (5th DCA 2001) 

(court rejected insurer’s argument for application of rule against splitting causes 

and followed the Bryant rule).  Florida law recognizes that the insurer has a duty to 

deal fairly in good faith with multiple claimants.  Farinas v. Florida Farm Bureau 

Gen. Ins. Co., 850 So. 2d 555 (Fla. 4th DCA 2003).  

Additionally, if a party contracts to “perform separately” any portion of a 

contract, it may be separately assigned. Restatement (Second) of Contracts § 

326(2)); see Bioscience W., Inc. v. Gulfstream Prop. & Cas. Ins. Co., 185 So. 3d 

638, 641 (Fla. 2d DCA 2016) (standard loss payment clause anticipates “the need 

to pay those ‘legally entitled to receive payment’ under the policy,” not merely 

named insured).  In the insurance context, multiple claimants are customary 

because the policy has various insurance coverages that are ordinarily payable to 
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different claimants. Emergency repairs, such as mold remediation, to prevent 

further damage, are separate coverage provisions.  A typical homeowners’ policy 

contains the following primary coverages: Coverage A-Dwelling, Coverage B-

Other Structures, Coverage C-Personal Property, and Coverage D-Loss of Use.  

Emergency repairs are under the “Additional Coverages” section of the insurance 

policy.   

Insurers often cite Space Coast Credit Union v. Walt Disney World Co., 483 

So. 2d 35 (Fla. 5th DCA 1986), which does not actually support HCPCC’s position 

in this case.  Space Coast involved garnishment of an employer under a partial 

assignment of wages. Although the court declared the partial assignment was valid, 

the employer was not liable to respond to a writ of garnishment absent the joinder 

of all parties entitled to the wages, “unless joinder is not feasible and it is equitable 

to proceed without joinder.”  Id. at 36. (quoting Restatement (Second) of Contracts 

§ 326(2)).   

Space Coast is further distinguishable because it did not involve a true chose 

in action; instead, it was an assignment of wages that had not yet been earned and 

involved policy considerations inapplicable to insurance contracts.  Here, Appellee 

does not argue that any other assignment has occurred or that any other party is 

entitled to benefits.  Since joinder of unknown parties is not feasible, their mere 

possibility should not render the suit inequitable.  After all, the insurance policy is 
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a contract, and Florida law would permit separate suits for distinct breaches that 

are not based on a “single group of operative facts.” Tyson v. Viacom, Inc., 890 

So. 2d 1205, 1212 (Fla. 4th DCA 2005) (holding that breach of contract, fraud, and 

whistleblower claims arising out of a single employment relationship could be split 

because they did not arise from “a single wrongful act”).   

To summarize:  AOBs are not partial assignments, because the “whole” is 

not the entire policy, nor all benefits under the claim number.  At law and as a 

matter of policy, the “whole” is all benefits associated with work performed by the 

AOB-holder.  Any contrary interpretation of the law violates Florida’s rule against 

restrictions on AOBs.  Start to Finish Restoration, LLC v. Homeowners Choice 

Prop., 41 Fla. L. Weekly D1385 n.1 (Fla. 2d DCA June 10, 2016) (explaining that 

rule on unenforceability of partial assignments without the obligor’s consent 

“would likely be subsumed in this context by Florida's longstanding precedent that 

insurance policy benefits are freely assignable, even without the insurer's 

consent”).  Even if the AOB in this case were partial, HCPCC would still have to 

show that the policy cannot be interpreted to contract to perform separately each 

AOB; that all parties entitled to benefits could not be joined; and, that proceeding 

without the other parties would be inequitable. 

B. Florida’s Construction Lien Statute does not prohibit the AOB here. 
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HCPCC also argued that the AOB violated Section 713.32, Florida 

Statutes. (R. 188-89). Section 713.32 actually applies to a construction project or 

improvement in progress that is damaged before final payment of liens for the 

improvement.  In that situation, if the homeowner, rather than the lienor, 

“actually receive[s]” insurance proceeds because of the damage to an 

improvement on which lienors have furnished labor or services or materials,” 

the insured must pay the liens of suppliers, laborers and subcontractors to the 

same extent as the insured would have been liable under a direct contract, if the 

improvement had not been damaged.  This section does not apply to damage 

remediation of an existing structure; there is no “improvement” on which the 

contractor provided services prior to the loss, and a provision requiring payment 

to the same extent as if the structure had not been damaged would make no sense 

when the repair is required because of the damage, i.e., post-loss. 

In addition, section 713.30 (“[o]ther actions not barred”) makes it clear 

that the remedies in Chapter 713 are in addition to other legal remedies and not 

exclusive, by stating: 

This part shall be cumulative to other existing remedies and nothing 
contained in this part shall be construed to prevent any lienor or 
assignee under any contract from maintaining an action thereon at 
law in like manner as if he or she had no lien for the security of his 
or her debt, and the bringing of such action shall not prejudice his or 
her rights under this part, except as herein otherwise expressly 
provided. 
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(Emphasis added).   

The fundamental purpose of the Florida mechanic’s or construction lien law 

is to protect those who have provided labor and materials for the improvement of 

real property. WMS Const., Inc. v. Palm Springs Mile Assoc., Ltd. , 762 So. 2d 

973, 974-975 (Fla. 3d DCA 2000). This law is construed for the purpose of 

enabling laborers and suppliers to be fully paid when general contractors or 

subcontractors are paid.  Prosperi v. Code, Inc., 626 So. 2d 1360, 1362 (Fla.1993) 

(citing Emery v. International Glass & Mfg., Inc., 249 So. 2d 496, 500 (Fla. 2d 

DCA 1971)); Trytek v. Gale Industries, Inc., 3 So. 3d 1194, 1199 (Fla. 2009).  

The mechanic’s lien law also protects owners by requiring subcontractors to 

provide notice of possible liens, thereby allowing owners to prevent double 

payment to both a contractor and subcontractor, material supplier, or laborer, for 

provision of the same services or materials when contractors and subcontractors 

are not in privity. Stunkel v. Gazebo Landscaping Design, Inc., 660 So. 2d 623, 

626 (Fla.1995); Aetna  Cas. and Sur. Co. v. Buck, 594 So. 2d 280, 281 (Fla.1992). 

None of these considerations are applicable to situations where a direct contract is 

made with a homeowner for post-loss repair of property in consideration for an 

AOB. 

  Unsurprisingly, the Office of Insurance Regulation has concluded that 

Florida’s construction lien statutes do not permit insurers to restrict assignments 
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of benefits.  (Appendix C, at pp. 18-19).  The First District Court of Appeal has 

affirmed this decision.  Security First Ins. Co. v. Fla. Dep’t of Fin. Servs., 177 So. 

3d 627, 628 (Fla. 1st DCA 2015).  This Court should follow suit and reject any 

argument based on Florida’s lien statute. 

CONCLUSION 
 

This case illustrates how removed insurers can be from the needs of Florida 

consumers.  Rather than submit to judicial review of its adverse coverage decision, 

HCPCC has unilaterally assigned B&M the role of predator, with Mr. Prager as its 

prey.  In so doing, HCPCC is the only party to this litigation to take a position 

adverse to Mr. Prager’s interests. 

 The Court should put an end to these tactics by declaring once and for all 

that insurers have no standing to challenge AOBs.  If and when a remediation 

contractor brazenly claims that it has used an overbroad assignment to steal 

benefits, there will be no shortage of legal tools at the disposal of insurers, 

homeowners, and courts to remedy the situation.  There is no need to permit 

HCPCC to engineer a crisis and reap a windfall.   

HCPCC loses on the merits regardless.  The contract cannot be read to 

award B&M all proceeds paid under the claim numbers corresponding to the two 

loss events.  Principles of consumer contract interpretation compel this result; 

moreover, HCPCC’s interpretation would result in an impermissible assignment of 
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the entire policy.  The assignment agreement would either be reformed as an AOB 

for services provided, or it would fail and an assignment in equity would be 

created. 

Nicon asks that the order of the lower court, granting HCPCC’s motion for 

summary judgment, be reversed, and the matter remanded for further proceedings. 
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