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                                               Memorandum 
 
To:  Ryan King 
 
From: Margaret Love and Gray Proctor  
 
Subject:  Deferred Adjudication Programs in the States  
 
Date:  January 13, 2011 
 
                                                                                 SUMMARY 

Jurisdictions are seeking safe and efficient ways to reduce their prison populations, and to 
improve community sanctioning programs.  They also recognize that avoiding a conviction 
record, and hence burdensome collateral consequences, tends to improve rehabilitative outcomes 
and reduce recidivism rates.   Pure diversion has limited utility in many types of cases, both 
because it does not provide sufficient incentive to comply with conditions of community 
supervision, and because the resulting delays may frustrate later prosecution of the crime.  One 
type of disposition that addresses these law enforcement concerns, while at the same time 
offering criminal defendants an opportunity to avoid prison and a conviction record, is “deferred 
adjudication” or “deferred sentencing.”  This paper describes this disposition, briefly surveys its 
prevalence in the states and the likely availability of data to study it, examines its operation more 
closely in three states, and concludes with some recommendations for further study.  The 
difficulty of obtaining useful case data in many jurisdictions may make research somewhat 
challenging, but promising results from the Kentucky drug courts suggests that the effort would 
be worthwhile.  

 

I.  INTRODUCTION 
 
A.    Defining deferred adjudication 

We offer the following working definition of our subject, on the understanding that its 
elements may vary to some extent from jurisdiction to jurisdiction:   

 
Under a deferred adjudication program, a defendant is offered the opportunity to 
plead guilty to the charges against him but avoid a final adjudication of guilt 
during a period of post-plea probation. Upon successful completion of the 
probationary term, the charges are dismissed, returning the offender to his pre-
plea legal status insofar as the collateral consequences of conviction are 
concerned.  Typically, after charges are dismissed the court may expunge or seal 
the entire record.  In the event the defendant violates the terms of probation, the 
court may impose judgment and a conviction results. 
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In pure diversion or deferred prosecution programs, both eligibility for and success in pre-plea 
diversionary programs are typically (though not always) controlled by the prosecutor.1  In 
deferred adjudication schemes, which require an up-front guilty plea, the court plays a central 
role in determining whether to offer this disposition and whether the terms of probation have 
been satisfied.  Under most states’ laws no conviction results until judgment is entered, so that 
deferred adjudication has the potential to avoid the burdensome collateral penalties that linger 
long after the court case has been concluded.  Because of the incentive this creates for a 
defendant to succeed on probation, deferred adjudication is thought to have advantages over 
post-adjudication community-based punishments in terms of reducing recidivism and enhancing 
the prospects of rehabilitation.   
 

B. Pros and Cons of Deferred Adjudication: 
 
      PROS: 

 

 For criminal defendants, deferred adjudication offers both negative and positive 
incentives, combining the “stick” of a possible prison sentence with the “carrot” of 
avoiding convicted status.2  In insulating successful probationers from the collateral 
consequences and stigma attached to a criminal conviction, it improves prospects for 
employment and housing, which are “the two most reliable predictors of desistance from 
crime.”3   

 For prosecutors, deferred adjudication is superior to pure diversion or deferred 
prosecution because: 

             a)  It provides swift and certain sentencing for defendants who fail out of their diversion 
and treatment programs, thus avoiding the problems associated with delayed 
prosecutions. 

             b) The promise of a more advantageous disposition for defendants enables prosecutors to 
manage cases where evidentiary or other problems may make conviction problematic. 

 For courts, requiring an up-front plea tends to secure compliance with court orders, and 
avoids the parallel corrections system controlled by prosecutors that diversion sometimes 
produces. 4  The calibrated approach of deferred adjudication may be particularly useful 

                     
1 A few states, such as Connecticut, Indiana, and South Carolina involve the court in diversionary schemes.  

2 Community-based sanctioning programs “will be most effective when they hold out the prospect of the offender’s 
ending up with no criminal record.” SECOND CHANCES IN THE CRIMINAL JUSTICE SYSTEM: ALTERNATIVES TO 

INCARCERATION AND REENTRY STRATEGIES, REPORT OF THE AMERICAN BAR ASSOCIATION COMM’N ON EFFECTIVE 

CRIMINAL SANCTIONS 12 (2007)(hereafter Second Chances), available at 
http://www.pardonlaw.com/materials/rev_2ndchance(3).pdf.   

3 Stephen A. Saltzburg, A Better Way to Sanction Bad Behavior, 22 CRIM. JUST. 1 (Fall 2007).   

4 See New York City Bar, The Immigration Consequences of Deferred Adjudication Programs in New York City 3-4 
(June 2007) (hereinafter “New York City Bar Report”) available at www.nycbar.org/pdf/report/Immigration.pdf, 
describing how problem-solving courts and diversion programs in that state came to require an upfront guilty plea.   

[P]roblem-solving court planners and diversion program practitioners viewed the upfront 
guilty plea as a means to ensure compliance with court orders. Prosecutors also favored the upfront 
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for so-called problem-solving courts whose goal is to maximize incentives to complete a 
rehabilitative program (though deferred adjudication schemes frequently exclude the 
more serious felony offenders for whom these rigorous rehabilitative programs are 
proving more successful).   

 
  CONS:  

  

 For defendants, entry of a guilty plea is more onerous than pure diversion or deferred 
prosecution.  The possibility of coercion arises when deferred adjudication is a 
precondition to treatment for addiction, mental illness, or other conditions.5  

 Despite the absence of a formal conviction, not every state employs sealing or 
expungement procedures sufficient to protect the privacy of the successful probationer.6  

 Anecdotal evidence suggests that prosecutors negotiate more severe criminal sentences 
for unsuccessful probationers when structuring deferred adjudication deals.  Similarly, in 
jurisdictions where the sentence is not fixed at the time of deferment, judges may 
sentence unsuccessful probationers more severely than those who “took their medicine” 
in the first instance.7 

 For defendants unable to comply with probation, deferred adjudication may result in a 
longer period of time “in the system” than either a straight prison term or a probated 
sentence (in jurisdictions that count time on probation against the total sentence when 
probation is revoked). 

 Statutory eligibility criteria for deferred adjudication frequently limit its availability to 
low-risk offenders who are less likely to benefit from intensive supervision programs.  

                                                                  
guilty plea as a means to provide swift sentencing in the event that defendants failed out of their 
diversion and treatment programs, thus avoiding the problems associated with delayed prosecutions. 
However, the upfront plea requirement was not viewed as a mechanism for punishing successful 
participants of diversion and treatment or creating a barrier to their reintegration into society. The idea 
was that successful participants would still get their plea vacated and their charges dropped and be 
able to return to their families and communities as law-abiding individuals.    

5 See, e.g., National Association of Criminal Defense Lawyers, America's Problem Solving Courts: The Criminal 
Costs of Treatment and the Case for Reform at 11(September 2009)(“Although procedures vary, the hoops through 
which participants must jump result in dismissals for relatively few defendants.  Profound consequences flow from 
every failure.”), available at http://www.nacdl.org/drugcourts.    

6 See, e.g., Fred Dahr, Clearing Criminal Records in Texas, 69 TEX. B.J. 258 (2006) (explaining consequences 
attendant to the fact that “the biggest misconception in Texas criminal law is that upon successful completion of 
deferred adjudication, the offense record goes away.”)  Under Texas law, a person who receives a discharge and 
dismissal after deferred adjudication may petition the court for an “order of nondisclosure” under Section 411.081 of 
the Texas Government Code, which limits public disclosure of the record but does not expunge it.   

7 See, e.g., McNew v. State, 608 S.W.2d 166, 177 (Tx. Ct. Crim. App. 1980)(imposition of more severe sentence 
after adjudication of guilt following deferred adjudication did not violate Texas constitution).   
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 Deferred adjudication is generally not useful for non-citizens, who may be deported 
despite the lack of a formal conviction.8 

 
I. National Landscape  

 
We intend this brief survey to demonstrate the diversity of deferred adjudication 

schemes, and possibly some generally applicable limitations, such as statutory restrictions on 
eligibility and inconsistent suitability decision-making, that may limit the utility of this 
disposition at the present time.    

   
A.  Prevalence:  Our review found that twenty-four states have laws authorizing deferred 

adjudication for a meaningful class of felony charges.9  Most of these states offer expungement 
or sealing of the record upon successful completion of probation.10  A handful of additional 
states and the federal system offer deferred adjudication for misdemeanor drug possession.11  A 

                     
8 Amany Ragab Hacking, Plea at Your Peril: When Is A Vacated Plea Still A Plea for Immigration Purposes?, 29 
ST. LOUIS U. PUB. L. REV. 459, 461-62 (2010) (explaining federal laws that deem a deferred adjudication to be a 
conviction for deportation purposes).   Note that deferred adjudication under the Federal First Offender Act and its 
state law counterparts does not result in deportability.  See Garberding v. I.N.S., 30 F.3d 1187, 1188 (9th Cir. 1994); 
Seda, 17 I. & N. Dec. 550, 550-55, (B.I.A. 1980) (Georgia); Kaneda, 16 I. & N. Dec. 677-78 (B.I.A. 1979) 
(Virginia); Haddad, 16 I. & N. Dec. 253 (1977) (Michigan); Werk, 16 I. & N. Dec. 234 (B.I.A. 1977) (Wisconsin). 
 
9 Most deferred adjudication schemes were originally enacted in the 1970s, and were aimed at giving first offenders 
a second chance to avoid prison and a conviction record. See, e.g. Yale v. City of Independence, 846 S.W. 2d 193 
(Mo. 1993)(“The obvious legislative purpose of the sentencing alternative of suspended imposition of sentence is to 
allow a defendant to avoid the stigma of a lifetime conviction and the punitive collateral consequences that 
follow.”); State v. Schempp, 498 N.W. 2d 618, 620 (S.D. 1993(purpose of suspended imposition of sentence is “to 
allow first-time offender to rehabilitate himself without the trauma of imprisonment or the stigma of conviction 
record”).   .   

10  States where expungement or sealing of the record is specifically authorized as part of a deferred adjudication 
scheme are Arkansas (e.g., Ark. Code Ann. § 16-93-303; Ark. Code Ann. § 5-4-311); Colorado (Colo. Rev. Stat. 
§ 18-1.3-102); Delaware (Del. Code Ann. tit. 11, § 4372(b)(2)); Florida (Fla. Stat. § . 948.01(2); Fla. R. Crim P. 
Rule 3.670); Hawaii (Haw. Rev. Stat. § 853-1(e)); Iowa (Iowa Code § 907.3), Ky. Rev. Stat. Ann §533.250(1)(a); 
Louisiana (La. C.Cr. Proc. §§ 893 & 894); Maryland (Md. Code Ann. [Crim. Proc.]§ 6-220(b)(1)); Massachusetts 
(Mass. Gen. Laws ch. 278, §18); Mississippi (Miss. Code Ann. § 99-15-26); Missouri (Mo. Rev. Stat. § 610.105); 
Montana (Mont. Code § 46-18-201 through 204); Oklahoma (Okla. Stat. tit.22, § 991c); South Dakota (S.D. 
Codified Laws § 23A-27-13); Texas (Tex. Code Crim. Proc. Art. 42.12, § 5); Vermont (Vt. Stat. Ann. Tit. 13, § 
7041); and Washington (Wash. Rev. Code §§ 3.66.067, 9.95.240(1) & (2)).  States that offer deferred adjudication 
but no sealing or expungement of arrest record are Alaska (Alaska Stat,.§ 12.55.085 (e)), Georgia (Ga. Code Ann. 
§§ 42-8-60, 42-8-62); Idaho (Idaho Code 19-2601(4)), New Mexico ( N.M. Stat. Ann. § 31-20-3); Wyoming (Wyo. 
Stat. Ann. § 7-13-301).  Deferred adjudication is also available in Wisconsin, by statute in domestic violence and 
minor sex cases, Wis. Stat § 971.37, and by agreement with the prosecutor in other cases.  

11 These states include Illinois (720 Ill. Comp. Stat. §§ 570/410,  550/10); Michigan (Mich. Comp. Laws  
§ 333.7411); New Jersey (N.J. Stat. Ann. § 2C:36A-1, first offender drug possession), North Carolina (N.C. Gen. 
Stat §§ 90-96(a) or 90-113.14(a), misdemeanors and felony possession of less than one gram of cocaine), South 
Carolina (S.C. Code Ann. § 44-53-450(a), misdemeanor and minor drug offenses only); and Virginia (Va. Code 
Ann. § 18.2-251, first offender drug possession).  The Federal First Offender Act, 18 U.S.C. § 3607, offers deferred 
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number of states that do not authorize deferred adjudication have alternative post-conviction 
judicial mechanisms for mitigating collateral consequences.12  

 
B.   Eligibility Criteria:  Many legislatures exercise their own authority to make categorical 

decisions about which offenders and offenses are eligible, imposing statutory restrictions.  The 
most common limitation on eligibility is to first felony offenders.13  Common offense restrictions 
include crimes of violence,14  crimes against children,15 and sex crimes,16 but some restrictions 
appear targeted to state-specific problems.17  A smaller group of states do not feature extensive 
statutory eligibility schemes, delegating to courts and prosecutors relatively broad discretion to 
offer deferred adjudication.18   

 
C.   Suitability Decisions:  With a few exceptions,19 the legislature determines which actor 

may authorize or offer deferred adjudication.  Legislatures may delegate the ultimate suitability 

                                                                  
adjudication to first-time offenders charged with misdemeanor drug possession under 21 U.S.C. § 844, with 
expungement if the offense was committed by someone under 21 years of age.  In New York deferred adjudication 
on condition of drug treatment takes place informally without specific statutory authority and is available to more 
serious felony offenders. 

12 Kansas, Oregon and Utah authorize expungement as a way of obviating some or all of the collateral consequences 
of conviction;  California and Nebraska offer set-aside upon completion of a sentence of probation, though the 
conviction remains a part of the record;  Minnesota and North Dakota place the collateral consequences in the hands 
of the sentencing judge who may “knock down” a felony to a misdemeanor for purposes of most collateral 
consequences if the probation sentence imposed was within the range for a misdemeanor.  For these and other state 
expungement and sealing laws, see Margaret Colgate Love, RELIEF FROM THE COLLATERAL CONSEQUENCES OF A 

CRIMINAL CONVICTION: A STATE-BY-STATE RESOURCE GUIDE (William S. Hein, 2006) [hereinafter Resource 
Guide]. 

13 Florida features a hybrid scheme in which recidivists convicted of a third degree felony may be eligible for 
deferred adjudication upon judicial findings or upon the prosecutor’s request.  Fl. Stat. Ann. § 775.08435. 

14 E.g., Ga. Code Ann. § 42-8-60 (d)(1) (excluding serious violent felonies); S.C. Code Ann. 17-22-50(A)(2)(e) 
(excluding offenses defined as violent under state law). 

15 Ar. Code Ann. § 16-93-303 (excluding sexual offenses against minors from ambit of first offender act)  

16 Wyo Stat. Ann. § 7-13-307 (excluding recidivists, sex offenses, and serious violent offenses) 

17  E.g., Ia. Code § 907.3 (exempting methamphetamine crimes), Tenn. Code Ann. § 40-35-313(a)(1)(B)(i)(a) (elder 
and impaired adult abuse). 

18 E.g. Fl. Stat. Ann. § 775.08435 (excluding capital and life offenses along with first degree felonies);  22 Ok. Stat. 
Ann. § 991c(G) (all offenses not requiring sex offender registration eligible), S.D. Cod. Law § 23A-27-13 (any 
crime not punishable by life imprisonment or death sentence); Tex. Code Crim. Proc. Art. 42.12, § 5 (most offenses 
except DUI, repeat drug trafficking near school, and repeat felony sex crimes).  

19  For example, Kentucky courts have held that the legislature may not grant courts the power to offer deferred 
adjudication over the prosecutor’s objection.  Flynt v. Com., 105 S.W.3d 415 (Ky 2003).  Minnesota courts 
recognize their inherent authority to expunge their own records in two situations: 1) when a convicted offender's 
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determination to prosecutors, judges, or some combination of the two,20 with or without 
guidance.21   For example, Oklahoma allows prosecutors to waive certain statutory exclusions.22  
Other states require both the state and the court to consent.23  South Carolina requires courts to 
obtain recommendations of the arresting officer and the victim, if any, but do not require the 
court to treat them in any specific way.24  A few states involve administrative agencies (other 
than probation) in the initial suitability determination or supervision process. .  For example, in 
Indiana the court may request a mental health evaluation from the department of health.25  In 
South Carolina, probationers charged with domestic violence must agree to complete a batterer’s 
treatment program approved by the department of social services.26 
 

D.  Conditions:   Authorized probation terms vary, and frequently are as long as five years.  
Conditions of probation may be set forth in the statute.  In a few states a probationer is 
considered to have the status of a felony offender during the probationary period for purposes of 
collateral consequences.27   

E.  Expungement:  The practical effect of expungement (or set-aside or sealing) varies 
considerably from state to state.  In many states only courts and law enforcement agencies have 
access to expunged or sealed records, though in a few states some employers and licensing 

                                                                  
constitutional rights may be seriously infringed by not expunging the record; and 2) even if no constitutional 
infringement, when expungement will yield a benefit to the offender commensurate with the disadvantages to the 
public from the elimination of the record and the burden on the court in issuing, enforcing, and monitoring an 
expungement order.   See State v. V.A.J., 744 N.W. 2d 674 (Minn. Ct. App. 2008), citing State v. Schultz, 676 N.W. 
2d 337 (Minn. Ct. App. 2004).  Other examples include the prosecutor-managed treatment diversion scheme in New 
York and the rules of court based deferment in Pennsylvania. 
 
20 Although one commentator has suggested allowing grand juries decide whether to offer diversion and deferred 
adjudication, no jurisdiction appears to follow this approach.  See Eric J. Miller, Drugs, Courts, and the New 
Penology, 20 STAN. L. & POL’Y REV. 417 (2009) (discussing community-based alternatives to incarceration). 

21  E.g., S.C. Code Ann. § 17-22-60 (listing seven statutory factors); SD. Cod. Laws § 23A-27-3 (allowing deferred 
adjudication where court is “satisfied that the ends of justice and the best interest of the public as well as the 
defendant will be served thereby”). 

22  22 Ok. Stat. Ann. § 991c(F). 

23 See, e.g., Rawson v. State, 900 P.2d 1136 (Wyoming 1995).  

24 S.C. Stat. Ann. § 17-22-80. 

25 Ind. Code § 12-23-7-6. 

26 SC. Code Ann. § 17-22-90(7). 

27 Burdening the defendant with collateral consequences during the probationary period strikes us as inconsistent 
both with the concept of withholding adjudication of guilt and with the purpose of encouraging successful 
rehabilitation. 
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authorities also have access.  In some states, expungement entitles a person to deny having been 
convicted in connection with an application for employment, although in a subset of those states 
a conviction must be revealed where the employment is with law enforcement or the courts.  
Some states afford more complete expungment after deferred adjudication, while others rely on 
general expungment statutes.  In most states an expunged conviction may still be used as a 
predicate offense for sentencing purposes, and people get only one opportunity to be deferred.  
The functional operation of an expungement scheme would be an important component of any 
study of deferred adjudication in a particular jurisdiction.   

 
F. Availability of data:  As a general matter, and in the time available to us, we found it 

difficult to identify sources of data that would facilitate a study of deferred adjudication during a 
period of probation, much less over time.   We made inquiry at the National Center for State 
Courts, the National Association of Drug Court Professionals, and the National Drug Court 
Institute, and spoke with several state drug court administrators, and concluded that there has 
been little effort to differentiate between different types of probationary dispositions in 
presenting data for national-level surveys or at the field level.  Most jurisdictions simply do not 
differentiate among various pre-adjudication dispositions in case coding, at least on a state-wide 
basis, so that identifying deferred cases may require a hand-search through court files.28  Even 
most drug courts do not distinguish between pre-plea and post-plea participants, or between pre-
adjudication and post-adjudication participants.  We showcase in the following section the only 
jurisdictions where we found any likelihood of useable data on frequency of use of deferred 
adjudication and success rates of probationers on a statewide basis – though perhaps there are 
others.   However, data on general recidivism rates over time does not exist in these or any other 
state jurisdictions of which we are aware, much less data on recidivism rates segregated by type 
of disposition. 

Note:  After this memorandum had been substantially completed it came to our attention that 
Harris County, Texas, collects data on deferred adjudication cases that indicate frequent use of 
this disposition (about 7000 cases each year) and a high rate of successful completion (70%).  
Texas is one of those states that allow deferred adjudication in a wide range of felony cases.   
Additional inquiries will be made to determine whether the Harris County data would permit 
comparison of success rates with other probationary dispositions.  
 
 
 
 
                     
28 See, e.g., Ben Poston and Daniel Bice, Some Cases in Deferred Prosecution Process raise Eyebrows, Milwaukee 
Journal-Courier, Dec. 12. 2010:  

Milwaukee County's deferred prosecution program has grown into a major initiative that allows hundreds of 
defendants each year to walk away from criminal charges with little or no consequences in exchange for 
getting treatment and staying out of trouble.  Some defendants awarded breaks under the program committed 
serious crimes, including several that prosecutors admit violate their own policy, a Journal Sentinel analysis 
of three years of court records has found.  



8 
 

III.   Three Deferred Adjudication Schemes   
 
          The presence of the three core features of deferred adjudication (guilty plea, no conviction, 
expungement of record), along with important differences in program administration and 
possible availability of data, leads us to suggest Kentucky, Vermont, and Iowa as jurisdictions 
that might be studied in greater detail.  The following discussion describes distinctive deferred 
adjudication schemes in those states, where data may be available to compare outcomes with 
straight probationary sentence.   To summarize:  
 

 Eligibility:  broad availability in Vermont (no legal limits), narrower in Kentucky (Class 
D and some C felonies with no felony convictions in past 10 years) and even  narrower in 
Iowa (nonviolent first felony offenders);  

 Suitability is determined by court in Iowa, by prosecutor in Kentucky, and by both in 
Vermont;  

 Effect:  In all three, no conviction results if probation successful; expungement available 
in Kentucky and Vermont, sealing in Iowa. 

 Availability of Data:   
o Kentucky: About 1/3 of state-wide drug court participants on “diversion” status 

(901 individuals completed).  Drug court participation indicates 37% successful 
completion for “diversion” cases v. 27% successful completion for those 
convicted and sentenced to probation. Statewide criminal court data may be 
available to assess frequency of use from hand count of docket sheets, but perhaps 
not comparative success rates because of “overwriting” of failures.   

o Vermont: According to data compiled for 2005-2010 by the Vermont Center for 
Justice Research, deferred adjudication has been used for about 5,875 criminal 
defendants (7% of total prosecuted) compared to 20,532 individuals sentenced to 
straight probation (24% of those prosecuted). Figures on comparative success 
rates could be obtained from VCJR for a fee.  

o Iowa:  It is unclear whether data is available on a state-wide basis.  County-by-
county, deferred adjudication docket (see infra) may be available to assess 
frequency of use, if not to compare outcomes with straight probation cases.     

 
 

1.  Kentucky:  “Pretrial Diversion”: 

Kentucky law requires that “[a] pretrial diversion program shall be operated in each 
judicial circuit,” to be available to Class D felony offenders who have had no felony conviction 
within the past ten years, who have not been on probation or parole for a felony within the ten-
year period immediately preceding the commission of the instant offense, and whose offense is 
not one for which probation or parole is prohibited.29  Some Class C felony offenders may also 
be eligible to participate “in a secular or faith-based substance abuse treatment or recovery 
program.”30   The Kentucky scheme combines statutory restrictions on eligibility for many 
                     
29 Ky. Rev. Stat. Ann. § 533.250(1)(a).   

30 Ky. Rev. Stat. Ann. §§ 533.251(4), (1)  (class C felonies committed by defendants whose criminal, medical, or 
mental health record indicates a present need for or benefit from substance abuse treatment). 
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serious offenses (particularly against children) with substantial prosecutorial control over the 
suitability decision.31   

 
A guilty plea is a precondition for participation.32 However, upon successful completion 

of probationary period the charges are listed as "dismissed-diverted" and “shall not constitute a 
criminal conviction.”33  The defendant shall not be required to list this disposition on any 
application for employment, licensure, or otherwise unless required to do so by federal law.34  
Additionally, the records may not be used as evidence in a court of law without the defendant’s 
consent.35  Once charges have been dismissed, the record may be expunged pursuant to the 
general authority applicable to non-conviction records.36  

 
About one third of participants in Kentucky’s state-wide drug court program are in 

“diversion” status, and available data indicates that these individuals have a substantially greater 
chance of successfully completing the drug court program (37% v. 27%).  There is wide variety 
in use of this disposition from county to county, since some prosecutors refuse to recommend it 
at all while others use it frequently.  

 
2. Vermont:  “Deferred Sentencing” 

 
Vermont’s deferred sentencing statute, originally enacted in 1971, authorizes a court to 

defer imposition of sentence after an adjudication of guilt, and to place an individual on 
probation for an indefinite period pending satisfaction of conditions.37   “Upon fulfillment of the 
terms of probation and of the deferred sentence agreement, the court shall strike the adjudication 
of guilt and discharge the respondent. Upon discharge the record of the criminal proceedings 
shall be expunged.”38  A deferred sentence is "not a sentence at all, but rather a postponement of 
sentence that offers the defendant an opportunity to have an adjudication of guilt expunged."39  

                     
31 The Kentucky Supreme Court has held as a matter of state constitutional law that the prosecutor must approve any 
decision to offer deferred adjudication. See Flynt v. Commonwealth, 105 S.W.3d 415 (Ky. 2003).  On the other  
hand, the court  may disapprove an individual recommended by the prosecutor for diversion.  See Ky. Rev. Stat. 
Ann. § 533.250(6).     

32 Ky. Rev. Stat. Ann. § 533.250(1)(f).   

33 Ky. Rev. Stat. Ann. § 533.258(1); see also Gibson v. Commonwealth, 291 S.W.3d 686, 690 (Ky. 2009) (“unlike 
other ‘pretrial diversion’ schemes, the program established by the General Assembly enables a criminal defendant to 
avoid a felony conviction entirely, and potentially, if the Program is satisfactorily completed, results in a dismissal 
of the case ‘with prejudice,’ barring future prosecution for that offense”). 

34 Ky. Rev. Stat. § 533.258(1-2).    

35 Ky. Rev. Stat. § 533.258(3).    

36 Ky. Rev. Stat. Ann. § 431.076.   

37 Vt. Stat. Ann. tit. 13, § 7041. 

38 Vt. Stat. Ann. tit 13 § 7041(e).   

39 State v. Pierce, 163 Vt. 192, 196, 657 A.2d 192, 195 (1995). 
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In determining whether to order deferred sentencing or imprisonment, the court “shall 

consider the nature and circumstances of the crime, the history and character of the defendant, 
the need for treatment, and the risk to self, others, and the community at large presented by the 
defendant.”  No crimes are specifically excluded by statute, though many are excluded as a 
matter of policy.   

 
Vermont’s scheme gives the prosecutor a substantial gate-keeping role.  Prosecutors have 

apparently unlimited power to recommend deferred adjudication.40  Moreover, state law provides 
no more stringent review than most other prosecutorial decisions, which are reviewable for only 
bad faith or discrimination.41  Until 2005, the court’s authority to defer judgment depended upon 
a prior agreement between the state’s attorney and the defendant.  As amended in that year, the 
law now gives the court authority to defer adjudication without agreement from the prosecutor 
where the defendant is less than 28 years of age, under specified conditions.42 Judges cannot 
unilaterally offer deferred judgment to a defendant charged with either a “listed crime” (defined 
as crimes covered by Vermont’s victim’s rights statutes) or a sex crime against a minor.43  The 
victim, if any, must be permitted to submit a statement, and the court must review the 
presentence report and the victim impact statement with the parties.44  Finally, the court must 
find that deferring sentence “furthers the interest of justice.”45 

 
The court is not required to impose a fixed probationary period or to allow discharge 

from probation upon completion of specific and clear conditions within the control of the 
probationer, but rather may impose probation until further order of the court.46 During the period 
of probation, the defendant must meet certain conditions imposed by the court in order to avoid 
incarceration, and failure to meet those conditions may result in revocation of probation.47 A 
deferred sentence may include a restitution order, but “[n]onpayment of restitution shall not 
constitute grounds for imposition of the underlying sentence.”48 . Upon successful completion of 
probation, the charges are dismissed and the record is generally automatically expunged, “except 
that the record shall not be expunged until restitution has been paid in full, absent a finding of 
                                                                  
 
40 Vt. Stat. Ann. tit. 13, § 7041 (a) (requiring only a written agreement between state and defendant) 

41 State v. Pierce, supra note 39.  
 

42 Vt. Stat. Ann. tit. 13, § 7041(b) (“the court may defer sentencing and place the respondent on probation without a 
written agreement between the state’s attorney and the respondent…”).    

43 Id, at.(b)(2) – (3). 

44 Id. at (b)(4) – (5). 

45 Id. at (b)(6). 

46 State v. Lloyd, 169 Vt. 643 (1999). 

47 State v. Bensh, 168 Vt. 607 (1998). 

48 Vt. Stat. Ann. tit. 13 § 7041(e) 
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good cause by the court.”49  Vermont courts may, upon a finding of good cause, decline to strike 
the adjudication of guilt.50  The court sends an order to all state agencies, who may thenceforth 
only report that no record exists for that offender.51  

 
3. Iowa:  “Deferred Judgment”  

Upon a plea of guilty or a verdict of guilty, the court may, with the consent of the 
defendant, defer judgment and place the defendant on probation upon conditions as it may 
require.52  Forcible felonies and those involving a child are ineligible, as are defendants with a 
prior felony conviction.  Iowa judges are solely responsible for deciding who is offered deferred 
adjudication, consistent with statutory eligibility requirements, though courts are required to 
consider availability of deferred judgment as a sentencing option where a defendant is eligible.53   
If probation is successfully completed, the charges are dismissed and the record is expunged.  In 
the strict legal sense “no conviction occurred” because there was no adjudication of guilt.54  A 
plea that has been expunged pursuant to a deferred adjudication may be considered in imposing 
sentence in a subsequent prosecution.55 “The manifest purpose of the deferred sentence 
procedure is to permit a defendant to avoid otherwise inevitable conviction and a judicial record 
of the criminal charge by satisfactorily meeting terms of probation voluntarily undertaken before 
his guilt has been adjudicated.”56   

 
The judge’s proposed sentence is announced upon entry of deferred judgment, to warn 

offenders precisely what consequences will follow a failure to successfully complete a 
probationary period.57  Maximum probationary period is five years for felonies and two for 
misdemeanants.58  The judge may alter the duration of the probationary period during probation, 
however, and may even extend the duration up to one year beyond the applicable maximum.59   

 

                     
49  Vt. Stat. Ann. tit. 13 § 7041(d). 

50 Vt. Stat. Ann. § tit. 13 7041(e). 

51 Vt. Stat. Ann. § 7041(g) 

52 I.C.A. § 907.3.  See also I.C.A. § 901.5 (it is within the court’s discretion to impose a sentence or probationary 
measure against defendant, and to enforce or terminate such parole or sentence). 

53 See State v. Johansen, 2006 Iowa App. LEXIS 633 (2006). 
 
54 See State v. Ege, 274 N.W. 2d 350 355 (Iowa 1979).  
 
55 See State v. Moore, 1997 Iowa Sup. LEXIS 251 (1997)  

56 State v. Farmer, 234 N.W.2d 89, 92 (Iowa 1975).   

57 I.C.A. § 901.5(7). 

58 I.C.A. 907.7 

59 I.C.A. § 901.5(1).                                                
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Iowa courts are required to maintain a separate deferred adjudication docket.60  Although 
nonpublic,61 the charges and plea remain part of the court’s official record.62  Deferred 
adjudication is used for drug court participants, but record-keeping practices do not distinguish 
between pre-adjudication and post-adjudication dispositions in at least several large counties.  
 
 
IV. Suggestions for Future Study 
 

The goal of research should be to determine whether deferred adjudication enhances the 
prospects of a defendant successfully completing probation.  It will be hard enough to get data to 
make this assessment, much less to reach any conclusions about whether this disposition affects 
an individual’s remaining crime-free for a more extended period of time.  Because deferred 
adjudication schemes vary greatly in the states that have adopted them, effective research will 
require attention not only to the core features of the authorizing statute, but also to the laws 
governing the future uses of the resulting criminal record.  It would be important to consider 
whether typical eligibility restrictions (first offender, minor felonies), or prosecution policies on 
suitability determinations, impose artificial limitations on the usefulness of this disposition for 
higher-risk offenders.   

 
Post-adjudication probationers are more likely to permit an apples-to-apples comparison 

with those diverted post-plea than the population diverted pre-plea, which is typically composed 

                     
60 I.C.A. § 907.4: 

A deferment of judgment under section 907.3 shall be entered promptly by the clerk of the district court, 
or the clerk's designee, into the deferred judgment database of the state, which shall serve as the deferred 
judgment docket. The docket shall contain a permanent record of the deferred judgment including the 
name and date of birth of the defendant, the district court docket number, the nature of the offense, and 
the date of the deferred judgment. Before granting deferred judgment in any case, the court shall search 
the deferred judgment docket and shall consider any prior record of a deferred judgment against the 
defendant. The permanent record provided for in this section is a confidential record exempted from 
public access under section 22.7 and shall be available only to justices of the supreme court, judges of the 
court of appeals, district judges, district associate judges, judicial magistrates, clerks of the district court, 
judicial district departments of correctional services, county attorneys, and the department of corrections 
requesting information pursuant to this section, or the designee of a justice, judge, magistrate, clerk, 
judicial district department of correctional services, or county attorney, or department.. 

61 Iowa Code § 907.9(4) (“a person who has been discharged from probation shall no longer be held to answer for 
the person’s offense”).  See State v. Moore, 569 N.W.2d 130 (Iowa 1997)(interpreting § 907.9(4) to mean that, upon 
dismissal of charges, record rendered unavailable to the public).   

62 Id. (“The record maintained by the state court administrator…shall not be expunged.”); see also Op. Iowa Att’y 
Gen. (Sept. 10, 1975)(“expungement” refers only to that part of the court’s criminal record “with reference to the 
deferred judgment” and there is no authority for expunging the docketing or indexing of the case, the defendant’s 
name, the charge filed, or the plea.). See State v. Moore, supra:  “It is clear under Iowa Code § 907.9 that the 
legislature did not intend to expunge all records of a deferred judgment and did not exonerate the person of the 
conviction; pursuant to Iowa Code § 907.4 a deferred judgment under Iowa Code § 907.3 must be reported to the 
state court administrator, and the exoneration only acts to render the judgment unavailable to the public. See also 
United States v. Townsend, 408 F.3d 1020, 2005 U.S. App. LEXIS 8120 (8th Cir. Iowa 2005) (the sealing of 
defendant's record from public access did not constitute expunction for purposes of U.S. Sentencing Guidelines 
Manual § 4A1.2(j)).  
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of low-risk offenders who are less likely to need structure and incentives to succeed on 
probation.  However, even limiting the comparison group to sentenced probationers who might 
otherwise be eligible for deferred adjudication, differences in prosecutorial decision-making 
processes may complicate the task of isolating factors conducive to successful completion of 
probation, especially where deferment decisions are left to individual prosecutors.  Comparisons 
may be easier where county-wide prosecution policies determine the availability of deferred 
adjudication, as in Kentucky, so that counties that make frequent use of deferred adjudication 
might be compared to those that do not.   
          

In addition to the collection and coding issues discussed in the preceding section, 
studying deferred adjudication may also present privacy-related and record-keeping challenges: 
 
1)   Expungement may make accessing records difficult.  When records exist, but are 
unavailable, access requires help from government actors.  For example, the Iowa statute allows 
judges or their designees to access deferred adjudication records.  Cooperation from the judiciary 
might allow Pew access to these records, especially if Pew can fund a judicially-supervised 
position that yields data without any identifying information.  In other states, legislative interest 
in deferred adjudication may have created a policy window that Pew could exploit to access data 
necessary to conduct a study.63  
 
2)   Recordkeeping issues may make obtaining accurate data difficult.  Most states do not 
organize data by type of probationary disposition. Additionally, inconsistency and error 
contribute to the unreliability of what data there is.64   Depending on the jurisdiction’s docketing 
and recordkeeping practices, researchers might be able to comb records thoroughly to ensure 
accuracy. For example, while Kentucky keeps track of the comparative success rates of 
probationers entering drug court programs through deferred adjudications and through straight 
probation, comparable data for the general criminal court system may not be available since 
failures are “overwritten” and no longer appear as deferred cases.  The statistics from the 
Kentucky drug courts appear sufficiently promising, however, that we think it would be worth 
the effort to look at what data may be available in that state.   
 
In Vermont, state-wide records are available from the Vermont Center for Justice Research.  The 
Director of VCJR reports that “It is possible to characterize defendants sentenced to probation 
vs. those sentenced to deferred sentences by using the Vermont Crime Information Center’s 
criminal history system files.  Those files could also be used to develop recidivism statistics for 
                     
63 See, e.g., Bill proposes deferred adjudication in Texas DWI cases, Dallas Morning News, December 27, 2010, 
available at http://www.dallasnews.com/sharedcontent/dws/dn/latestnews/stories/122710dntexdwi.2edda39.html 
(reporting bill presented in Texas legislature to make first-time DUI offenders eligible for deferred adjudication).  
Congressman Pierluisi (D.P.R.) introduced a bill to expand the Federal First Offender Act in the 111th Congress.  
See H.R. 6059.  

64 See Bice & Poston, supra note 27 (“The newspaper found more than 2,000 cases filed in the past three years that 
were listed as deferred prosecutions. In many cases, however, a judgment of deferred prosecution was entered into 
CCAP even though the defendant didn't ultimately receive such a deal.  Also, because of human error, not every 
deferred prosecution case could be reviewed because courthouse employees sometimes fail to enter the term 
‘deferred prosecution agreement’ into the judgment description in the CCAP system.”) 
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all groups.  However, there may be significant costs associated with that type of specialized 
research.” 
 
In Iowa there appears to be no state-wide record-keeping system that would allow a comparison 
of pre- and post-adjudication probationers.  It is not clear how useful the county-level deferred 
adjudication dockets will be, since records are “expunged” from that docket upon successful 
completion.   
 
Another possible way of studying deferred adjudication would be qualitative/anecdotal rather 
than quantitative/statistical, along the lines of the Urban Institute’s “Returning Home” studies of 
prisoner reentry.  With the cooperation of probation officers, Pew could distribute a 
questionnaire collecting non-identifiable offender information and eliciting responses about how 
probationers experience features of various deferred adjudication programs, including the 
incentives of avoiding conviction and, possibly, a longer prison sentence.  Practitioners and 
judges/probation officers could also be surveyed.  
 
Note:  See note on p. 7 about Harris County, Texas data.   
 
 
 
 


