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Text

 [*473]   I. INTRODUCTION

Under the Prison Litigation Reform Act ("PLRA"),   2 prisoners must exhaust state 

administrative remedies before filing any federal lawsuit about prison life.   3 The Supreme 

Court recently made two important clarifications about the nature of the PLRA's 

exhaustion requirement.   4 In Woodford v. Ngo, the Court held that the PLRA requires 

1  B.S. 1998, University of Texas, Dallas; M.A. 2004, University of New England; J.D. 2007, Vanderbilt University Law School. The author 
would like to thank: Professor Nancy J. King, for her valuable input and for keeping her door open regardless of how busy she was; 
Professors Don Hall and Robert Belton, whose encouragement led directly to this project; John Boston, Esq., of the Prisoner's Rights Center 
of the New York Legal Aid Society, for making his extensive research into this subject available online; and Lauren Spitz, Esq., without 
whose moral support this article could not have been completed.

2  Prison Litigation Reform Act of 1995 ("PLRA"), Pub. L. No. 104-134, 110 Stat. 1321-71 (1996) (codified as amended in scattered titles 
and sections of the U.S.C.).

3   42 U.S.C. § 1997e(a) (2007).

4   Jones v. Bock, 127 S. Ct. 910 (2007);  Woodford v. Ngo, 126 S.Ct. 2378, 2381 (2006).
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proper exhaustion and includes a procedural default component.   5 To properly exhaust all 

administrative remedies, a prisoner must bring her complaint to every level of the state's 

prison grievance system and follow all of its procedures.   6 If the prisoner does not 

properly exhaust, her unexhausted claims will be dismissed without prejudice.   7 At this 

point, the fate of the prisoner's suit is in the state's hands: if the grievance system refuses to 

address the merits of the grievance on procedural grounds, the prisoner can never file a 

federal complaint on the underlying facts.   8

 [*474]  The Court subsequently held in Jones v. Bock that failure to exhaust is an 

affirmative defense, not a jurisdictional bar.   9 This gives defendants the burdens of 

pleading and proving the defense.   10 More importantly for the purposes of this article, the 

Jones decision confirmed that the PLRA's exhaustion requirement is prudential, not 

jurisdictional.   11 Courts therefore have at least some discretion in applying the PLRA's 

exhaustion requirement. Unfortunately, courts lack explicit guidance from the Supreme 

Court on how to balance the prisoner's interest in judicial review against the federalism and 

efficiency concerns on the other side.

5   Woodford, 126 S. Ct. at 2381. The concept of procedural default is imported from habeas corpus jurisprudence. See, e.g., Coleman v. 
Thompson, 501 U.S. 722 (1991);  Schlup v. Delo, 513 U.S. 298 (1995). For an excellent pre-Woodford analysis of the then-competing habeas 
corpus and administrative review models of the PLRA's exhaustion requirement, see Kermit Roosevelt III, Exhaustion Under the Prison 
Litigation Reform Act: The Consequence of Procedural Error, 52 EMORY L. J. 1771 (2003).

6   Woodford, 126 S. Ct. at 2383 (explaining California's prison grievance system).

7   See  Cain v. MDOC, No. 04-74765, 2006 WL 695755 (E.D. Mich. Mar. 16, 2006) (citing 42 U.S.C. §1997(e)(c)(1)).

8   42 U.S.C. §1997(e)(b) (2007) (explaining that the failure of a state to adopt or adhere to an administrative grievance procedure shall not 
constitute the basis for an action).

9   Jones v. Bock, 127 S. Ct. 910, 921 (2007).

10   FED. R. CIV. P. 12(b) (requiring that every defense be asserted in a responsive pleading).

11   Jones, 127 S.Ct. at 924-925.
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This article proposes a three-step inquiry for courts to use when deciding whether a 

plaintiff's claim is exhausted under the PLRA.   12 In the first step, defendants raise the 

exhaustion defense and establish a prima facie case.   13 To do this, the defendant must 

initially show the availability of an administrative grievance process ("AGP") that offers 

some possibility of relief for the plaintiff's claim.   14 Next, the defendant must prove that 

the plaintiff did not properly exhaust, either because the prisoner did not use the AGP at all 

or because she did not follow all of its procedural rules.   15

If the defendant establishes a prima facie exhaustion defense, the analysis proceeds to the 

second step, in which the plaintiff may attempt to show that her claim is actually 

exhausted.   16 A plaintiff may win here by showing that she filed a grievance that complied 

with all AGP rules.   17 Plaintiffs also may rebut by showing that the AGP is not actually 

governed by the rules presented by the defendant.   18 Informal rules or actual practices 

may make an administrative remedy available only in theory.   19 Similarly, an institution 

might have an informal rule or practice that actually permits a prisoner's deviation from 

AGP rules.   20

12   See infra Part III.B.

13   See infra Part III.B.1.

14   See infra Part III.B.1.

15   See infra Part III.B.1.

16   See infra Part III.B.2.

17   See infra Part III.B.2.

18   See infra Part III.B.2.a.

19   See infra Part III.B.2.a.

20   See infra Part III.B.2.b.

31 Hamline L. Rev. 471, *474
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If the plaintiff does not prevail at step two, the analysis proceeds to the third and final 

stage.   21 In step three, the plaintiff tries to show that justice demands that her claim, 

although unexhausted, be heard by the court.   22 Courts have identified three broadly 

defined situations in which unexhausted claims should not be dismissed.   23 In the first, 

officials deny a prisoner  [*475]  meaningful access to the AGP through violence, 

intimidation, or by ignoring or destroying a grievance.   24 The second arises when 

grievance officials abuse their express or implied discretion as adjudicators, applying rules 

too strictly or in a manner that offends traditional notions of fairness.   25 In the third 

situation -- discussed in Woodford but relatively rare -- ambiguous or poorly articulated 

AGP rules have themselves misled and confused prisoners, causing procedural error and 

default.   26 When a claim is unexhausted primarily because of one of these recurring 

failures in state AGPs, courts should not apply the PLRA's exhaustion defense.

II. BACKGROUND

A. The Exhaustion Defense in the Prison Litigation Reform Act (42 U.S.C. § 1997e(a))

Prisoner complaints can be trivial,   27 frivolous,   28 delusional,   29 and abusive.   30 They 

also can expose torture,   31 sexual abuse,   32 and unsafe,  [*476]  inhumane conditions.   33 

21   See infra Part III.B.3.

22   See infra Part III.B.3.

23   See infra Part III.B.3.

24   See infra Part III.B.3.a.

25   See infra Part III.B.3.b.

26   See infra Part III.B.3.c.

27   Lyell v. Schachle, No. 1-95-0035, 1996 WL 391557, at *1 (M.D. Tenn. Feb. 28, 1996) (arguing that being denied a second serving of ice 
cream was cruel and unusual punishment).

28   Jones v. Warden of Stateville Corr. Ctr., 918 F. Supp. 1142, 1146 (N.D. Ill. 1995) (finding that neither the Equal Protection Clause nor the 
First Amendment guarantees male prisoners a right of access to women's clothing).

31 Hamline L. Rev. 471, *474
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Whatever the merit of the underlying claim,   34 every federal prisoner lawsuit must first 

contend with 42 U.S.C. § 1997e(a). As amended by the Prison Litigation Reform Act 

("PLRA"),   35 it requires prisoners to exhaust "such administrative remedies as are 

available"   36 before filing any federal suit about prison life.   37

B. Woodford v. Ngo: Procedural Mistakes Can Lead to Procedural Default

In 2006, the United States Supreme Court decided in Woodford v. Ngo that "exhaustion" 

means proper exhaustion, not the "simple exhaustion" of habeas corpus.   38 This means 

that a claim is not exhausted unless the prisoner has presented her grievance to every level 

of the prison's administrative grievance process ("AGP") and done so according to all of 

the AGP's procedural rules. If a prisoner does not submit a grievance, or if her grievance is 

rejected on procedural grounds, courts will dismiss the claim without prejudice.   39 Unless 

the AGP offers the prisoner another chance to bring her grievance after her claim is 

29  Brett Lieberman, Prisoner Suits: They Want Their MTV, HARRISBURG PATRIOT (Pa.), Aug. 2, 1995, at A2 (noting prisoner suit about 
mind control devices), described in Margo Schlanger, Inmate Litigation, 116 HARV. L. REV. 1555, 1568 (2003).

30   Washington v. Alaimo, 934 F. Supp. 1395, 1396 (S.D. Ga. 1996) (detailing the many frivolous filings by a particularly obdurate prisoner, 
including a "Motion to Kiss My Ass").

31   See generally Amnesty Int'l USA, AI Report: United States of America, (1998) available at 
http://www.amnesty.org/ailib/aireport/ar98/amr51.htm (describing the plight of Haitian immigrant Abner Louima, among many 
others);United States v. Bruder, 103 F. Supp. 2d 155, 161-165 (S.D.N.Y. 2000) (describing in detail the assault on Louima, during which 
officers forced a stick into his rectum; despite his injuries, which included a perforated bowel and damage to his bladder, Mr. Louima was left 
in a cell for over two hours before being admitted to a hospital).

32   See Minix v. Pazera, No. 1:04 CV 447 RM, 2005 WL 1799538, at *1 (N.D. Ind. July 27, 2005) (dismissing as unexhausted claims arising 
from repeated beatings and sexual assault suffered in the South Bend juvenile facility). After an investigation, the Civil Division of the 
United States Department of Justice concluded that conditions at the facility created an unconstitutional risk of harm. See Letter of Bradley J. 
Schlozman, Acting Assistant Attorney General, to Mitch Daniels, at 2, 3, and 7 (Sept. 9, 2005), available at http://www.us 
doj.gov/crt/split/documents/split_indiana_southbend_juv_findlet_9-9-05.pdf. The Department of Justice prepared but did not file a complaint 
against the facility, alleging a "pattern or practice of failing to ensure that the youth at South Bend are adequately protected from harm and 
from undue risk of harm." Complaint at 4,available at http://www.usdoj.gov/crt/split/documents/indianajuv_compt_2-8-06.pdf. 

33   See, e.g., Carla Crowder, A Window Opens on Prisoner Abuse: 3 Florence Ex-Guards Await Sentencing, While 7 Cowboys' Silent Pending 
Their Trial, DENVER ROCKY MOUNTAIN NEWS, Feb. 11, 2001, at 5A (describing allegations of routine brutality against inmates, 
including setting fire to inmates' cells and placing urine and feces in inmates' food).

34   Jones v. Bock also clarified that when a suit contains both exhausted and unexhausted claims, courts should dismiss only the unexhausted 
claims. Jones v. Bock, 127 S. Ct. 910, 925-26 (2007). Thus, the exhaustion requirement applies to claims, not suits. Id.

35  Prison Litigation Reform Act § 803(d) (1996) (codified as 42 U.S.C. § 1997e(a)).
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dismissed, federal courts can never hear any suit based on the underlying facts.   40 This is 

true whether the prisoner  [*477]  alleges she was wrongfully served chunky peanut butter   

41 or recklessly exposed to tuberculosis.   42

The Woodford opinion acknowledged but did not resolve an important question -- whether 

the PLRA's exhaustion requirement procedurally bars claims when grievance procedures 

amount to traps for unwary prisoners.   43 The majority noted that Woodford was not an 

appropriate case to decide if an unexhausted claim would be barred when the grievance 

process did not provide a "meaningful opportunity for prisoners to raise meritorious 

grievances."   44 The dissent pointed out that prison grievance systems are potentially much 

more arbitrary than actual courts.   45 Forty-eight hour deadlines, official misconduct, or 

hypertechnical applications of prison regulations might all lead an uncounselled prisoner 

trying in good faith to exhaust his remedies to make an "innocent" procedural mistake.   46 

36   42 U.S.C. § 1997e(a) (2007).

37  By its text, section 1997e(a) applies to all suits about "prison conditions." The Court has interpreted this broadly. Porter v. Nussle, 534 
U.S. 516, 532 (2002) ("[T]he PLRA's exhaustion requirement applies to all inmate suits about prison life, whether they involve general 
circumstances or particular episodes, and whether they allege excessive force or some other wrong.").

38   Compare  Woodford v. Ngo, 126 S.Ct. 2378, 2387-91 (2006) ("In habeas, statecourt remedies are described as having been 'exhausted' 
when they are no longer available, regardless of the reason for their unavailability.") with  Pozo v. McCaughtry, 286 F.3d 1022, 1024 (7th 
Cir. 2002) ("Administrative law [requires] proper exhaustion of administrative remedies, which "means using all steps that the agency holds 
out, and doing so properly (so that the agency addresses the issues on the merits).") (emphasis in original). See also  Camp v. Brennan, 219 
F.3d 279, 281 (3d Cir. 2000) (holding a claim properly exhausted prisoner's complaint, although filed improperly and rejected as such, was 
also found to be meritless by highest administrative authority).

39   See  Brownell v. Krom, 446 F.3d 305, 313 (2d Cir. 2006) (failure to exhaust results in dismissal without prejudice); Wyatt v. Terhune, 315 
F.3d 1108, 1119-20 (9th Cir. 2003) (affirming dismissal for failure to exhaust); Wyatt v. Leonard, 193 F.3d 876, 879 (6th Cir. 1999) (same).

40   See  Coleman v. Thompson, 501 U.S. 722, 729 (1991) (highlighting the independent and adequate state grounds doctrine by stating that, 
"[t]his Court will not" take up a question of federal law presented in a case "if the decision of [the state] court rests on a state law ground that 
is independent of the federal question and adequate to support the judgment" and noting the similarities with the refusal of federal courts to 
hear a prisoner grievance unless the AGP offers a further federal remedy) (emphasis added).

41  The "chunky peanut butter suit" was brought to the attention of legislators considering the PLRA by the National Association of Attorneys 
General. The story was publicized as a case of a prisoner alleging cruel and unusual punishment because he received smooth peanut butter 
instead of chunky. The prisoner was actually suing to recover money debited from his prison account; the canteen delivered the wrong kind 
of peanut butter and allowed the prisoner to return it, but never refunded his money. See Hon. John O. Newman, Pro Se Prisoner Litigation: 
Looking for Needles in Haystacks, 62 BROOK. L. REV. 519 (1996) (detailing this and other instances of exaggeration surrounding the 
passage of the PLRA). Although meritorious, the "chunky peanut butter suit" has become a shorthand way of alluding to the very real 
problem of trivial and legally frivolous prisoner suits.

31 Hamline L. Rev. 471, *476
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Justice Breyer, concurring, agreed that the procedural default doctrine was part of PLRA 

jurisprudence, but invited lower courts to relax the requirement when justice demands.   47 

He noted with approval the decisions of two circuits holding that the PLRA's exhaustion 

requirement is not absolute, and suggested that the statute incorporate exceptions similar to 

those in habeas  [*478]  corpus and administrative law.   48 However, at just over one 

page, Justice Breyer's opinion offered little practical guidance to lower courts.   49

C. Jones v. Bock: Exhaustion Is an Affirmative Defense, Not a Pleading Requirement.

Early in 2007, the Supreme Court decided Jones v. Bock.   50 Jones addressed several 

PLRA issues on which the circuits had split.   51 The Court ruled that the Sixth Circuit's 

heightened pleading standard for prisoner suits, which required that a prisoner name each 

defendant in his initial grievance, was improper.   52 Although such a requirement might be 

42   Vega v. Sielaff, No. 82 Civ. 6475 (MEL), 1990 U.S. Dist. LEXIS 19427, *4-11 (S.D.N.Y. May 22, 1990) (discussing factual findings that 
prisoners with tuberculosis were not on separate ventilation from other prisoners, including those with AIDS, which helped spread 
tuberculosis to patients for whom it was especially likely to be fatal); see generally Faith Colangelo and Mariana Hogan, Jails and Prisons -- 
Reservoirs of TB Disease: Should Defendants With HIV Infection (Who Cannot Swim) Be Thrown into the Reservoir?, 28 FORDHAM URB. 
L.J. 467 (1993) (describing litigation related to the tuberculosis epidemic).

43   Woodford, 126 S. Ct. at 2392-93.

44   Id.

45   Id. at 2404 (Stevens, J., dissenting).

46   Id. The dissent also urges that applying PLRA default in these situations could render the statute subject to constitutional challenges 
because it denies prisoners access to courts. Id. Evaluating the constitutionality of state administrative grievance procedures is beyond the 
scope of this article. However, the possibility of such a challenge should give courts an incentive to interpret the statute in a way that 
incorporates the exceptions suggested in this article.

47   Id. at 2393 (Breyer, J., concurring).

48   Woodford, 126 S. Ct. at 2393 (Breyer, J., concurring) ("At least two Circuits that have interpreted the statute in a manner similar to that 
which the Court today adopts have concluded that the PLRA's proper exhaustion requirement is not absolute . . ., [o]n remand, the lower court 
should similarly consider any challenges that petitioner may have concerning whether his case falls into a traditional exception that the statute 
implicitly incorporates.").

49   Id. (noting the lack of clarity afforded by the concurrence).

31 Hamline L. Rev. 471, *477
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constitutional, Michigan's AGP did not require that individuals be so named.   53 The 

"applicable procedural rules" with which Woodford required compliance were to be 

defined by the grievance process, not by judges applying the PLRA.   54 The Court also 

rejected the Sixth Circuit's application of the habeas doctrine of "total exhaustion" to 

prisoner suits.   55 Under Jones, courts may no longer dismiss the entire complaint when 

some claims are exhausted and others are not.   56 For the purposes of excusing failure to 

exhaust, the most important part of Jones is the Court's conclusion that PLRA exhaustion 

is an affirmative defense rather than a jurisdictional requirement.   57 The following 

subsection explains why this holding has important implications for judges faced with an 

unexhausted claim that, in all fairness, should not be dismissed.

 [*479]   D. PLRA Exhaustion as Codification of the Prudential Exhaustion Doctrine

There are two kinds of exhaustion requirements: statutory and prudential.   58 Statutory 

exhaustion imposes a jurisdictional requirement, while prudential exhaustion is a common-

law doctrine of deference to agency authority that can be avoided for good cause.   59 

Unfortunately, "statutory" and "prudential" can be misleading terms. While every 

50   Jones v. Bock, 127 S. Ct. 910, 919 (2007).

51   Id. at 919-20.

52   Id. at 915, 919.

53   Id. at 922.

54   Id.

55   Id. at 925-926.

56   Jones, 127 S. Ct. at 925-26.

57   Id. at 919, 921;  cf. Woodford v. Ngo, 126 S. Ct. 2378, 2392 (2006) (stating section 1997e(c)(2) "still serves a useful function by making it 
clear that the PLRA exhaustion requirement is not jurisdictional"). Prudential exhaustion is also called "non-jurisdictional exhaustion." 
Avocados Plus Inc. v. Veneman, 370 F.3d 1243, 1247 (D.C. Cir. 2004).

58  2 RICHARD J. PIERCE, JR., ADMINISTRATIVE LAW TREATISE § 15.3, at 982 (Aspen 2002).

59   See id.
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jurisdictional exhaustion requirement is embodied in a statute, not every statute that 

requires exhaustion imposes a jurisdictional prerequisite.   60 Some statutes merely codify 

the prudential exhaustion requirement.   61

Since PLRA exhaustion is not jurisdictional, it is a codification of the prudential 

exhaustion doctrine.   62 Inherent in a prudential exhaustion requirement is the discretion to 

excuse exhaustion when justice requires.   63 And unlike jurisdictional exhaustion, which is 

inflexible, non-jurisdictional exhaustion requirements must be interpreted in accordance 

with the statute's purpose.   64 Courts should always perform an exhaustion analysis for 

suits governed by the PLRA, but are not required to dismiss every unexhausted case.   65 

Indeed, Woodford and Jones are entirely consistent with the proposition that "while the 

exhaustion requirement is mandatory . . ., certain caveats apply."   66

 [*480]   III. ANALYSIS

A. The PLRA Does Not Require Exhaustion in Every Case.

60   Id. at 986.

61   Id.

62   Id. ("Courts interpret general references to the duty to exhaust as mere codifications of the common law duty, subject to the usual 
pragmatic judge-made exceptions to the duty . . . thus, for instance . . . every court that has addressed the issue has held that the statutory 
language [of the PLRA] merely codifies the common law duty to exhaust and does not impose an independent, jurisdictional, statutory duty 
to exhaust."); see also Woodford, 126 S. Ct. at 2393 (Breyer, J., concurring) ("[At least two circuits . . . have concluded that the PLRA's 
proper exhaustion requirement is not absolute"); Ruggiero v. County of Orange, 467 F.3d 170, 175 (2d Cir. 2006) ("[while the exhaustion 
requirement is 'mandatory,' . . . certain caveats apply") (internal citations omitted); cf. Million v. Frank, 47 F.3d 385, 389 (10th Cir. 1995) (an 
exhaustion requirement that is not a jurisdictional prerequisite "is a condition precedent to suit that functions like a statute of limitations and 
is subject to waiver, estoppel, and equitable tolling") (discussing Title VII filing requirements). Unfortunately, jurisdictional exhaustion is 
sometimes called "statutory exhaustion," which inaccurately implies that every exhaustion requirement in a statute is jurisdictional.

63   See PIERCE, supra note 58, at § 15.2, at 967-68 (suggesting that the following rule best explains the Supreme Court's cases on non-
jurisdictional exhaustion: "Exhaustion is usually required unless considerations of individual justice, efficiency, or wise judicial 
administration support the need for judicial review in the absence of exhaustion").

64   See  Patsy v. Bd. of Regents of Fla., 457 U.S. 496, 501 (1982) ("[L]egislative purpose . . . is of paramount importance in the exhaustion 
context.").

65   See  Ruggiero v. County of Orange, 467 F.3d 170, 175 (2d Cir. 2006).

66   Id.
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The PLRA exhaustion requirement is designed to protect state authority over prisons   67 

and to conserve federal judicial resources devoted to often meritless prisoner suits.   68 

Resolving claims at the AGP level rather than in federal courts serves both of these goals.   

69 The Court has explained that requiring prisoners to exhaust AGP remedies might deter 

prisoners from filing federal claims, because they may either: (1) receive the relief they 

sought; (2) receive a forum to air their grievances; or (3) become convinced through AGP 

proceedings that their claims have no merit.   70  Woodford's "proper exhaustion" rule exists 

to ensure that prisoners with complaints do not bypass this process.   71

 [*481]  It does not follow, however, that courts best effectuate the PLRA's purpose by 

applying the rule mechanically. Admittedly, the prospect of dismissal and default must be 

real in order to deter prisoners from seeking to bypass institutional grievance procedures. 

67   Freeman v. Francis, 196 F.3d 641, 644 (6th Cir. 1999) ("The [PLRA] was passed to . . . reduce the intervention of federal courts into the 
management of the nation's prison systems."); Artis-Bey v. District of Columbia, 884 A.2d 626, 638 (D.C. 2005) ("[T]he purpose of inmate 
grievance procedures and the PLRA exhaustion requirement is not to finally adjudicate any and all claims by inmates against their detention 
facilities, but rather to provide an 'opportunity for the correctional facility to satisfy those inmate grievances the state wishes to handle 
internally . . . [as] an accommodation of our federal system designed to give the State an initial opportunity to pass upon and correct alleged 
violations of its prisoners' federal rights . . . .'") (quoting Thomas v. Woolum, 337 F.3d 720, 726 (6th Cir. 2003)).

68   See  Nyhuis v. Reno, 204 F.3d 65, 74 (3d Cir. 2000) (citing Alexander v. Hawk, 159 F.3d 1321, 1326 n.11 (11th 1998). "The very nature 
of such complaints necessitates that courts expend significant and scarce judicial resources to review and refine the nature of the legal claims 
presented. With these considerations in mind, Congress mandated that prisoners exhaust administrative remedies . . . ." Id. (internal 
quotations omitted). See also 141 CONG. REC. S7523, *S 7525 (daily ed. May 15, 1995) (statement of Sen. Dole) ("Frivolous lawsuits filed 
by prisoners tie up the courts, waste valuable judicial and legal resources, and affect the quality of justice enjoyed by the law-abiding 
population."), 141 CONG. REC. S7523, *S7526 (daily ed. May 15, 1995) (statement of Sen. Kyl) ("If we achieve a 50-percent reduction in 
bogus Federal prisoner claims, we will free up judicial resources for claims with merit by both prisoners and non-prisoners.").

69   Porter v. Nussle, 534 U.S. 516, 525 (2002).

70   Id.; Booth v. Churner, 532 U.S. 713, 737 (2001).

71 Woodford v. Ngo, 126 S. Ct. 2378, 2385 (2006) ("[E]xhaustion requirements are designed to deal with parties who do not want to exhaust, 
[and the prospect of having unexhausted claims dismissed] creates an incentive for these parties to do what they would otherwise prefer not to 
do . . . ."). Judge Easterbrook expressed the idea differently:

[Not applying PLRA default would leave PLRA Exhaustion] without any oomph . . . If . . . prisoners need not file timely complaints and 
appeals, then the incentive that §1997e(a) provides for prisoners to use the state process will disappear . . . Prisons are unlikely to 
entertain many appeals filed a year late, or by prisoners who otherwise thumb their noses at the specified procedures.

Pozo v. McChaughtry, 286 F.3d 1022 1025 (7th Cir. 2002).See alsoBrief for States of New York, Alabama et al. as Amici Curiae Supporting 
Petitioners, Woodford v. Ngo, 126 S. Ct. 2378 (2006) (No. 05-416), 2005 U.S. S. Ct. Briefs LEXIS 959, at *16-19 (summarizing that the 
PLRA did not intend to create an exhaustion requirement that was merely optional to the pleaple).
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However, deterrence presupposes culpable, or at least controllable, behavior to be 

modified. The prospect of losing a claim cannot affect the prisoner whose failure to 

properly exhaust is due to reasons beyond her control, and, while the PLRA was intended 

to conserve federal judicial resources, it was not meant to do so at the expense of prisoners 

with possibly meritorious claims.   72

Federal courts already have identified many instances in which a prisoner's claims, 

although unexhausted, ought not be dismissed. Some courts, anticipating the holdings in 

both Woodford    73 and Jones,   74 identified instances in which failure to properly exhaust 

should be excused.   75 Others applied procedural default but did not recognize an inherent 

power to excuse PLRA exhaustion.   76 This apparently more restrictive approach was 

greatly tempered by the expansive reading courts in these circuits gave to the word 

"available" in the PLRA's exhaustion provision.   77 Regardless of whether  [*482]  they 

72  141 CONG. REC. S14,627 (daily ed. Sept. 29, 1995) (statement of Sponsor Sen. Hatch) ("Indeed, I do not want to prevent inmates from 
raising legitimate claims. This Legislation will not prevent those claims form being raised."); 142 CONG. REC. S2219-03 (daily ed. Mar. 18, 
1996) (statement of Sponsor Sen. Reid) ("If somebody has a good case, a prisoner, let him file it."); see also Woodford, 126 S. Ct. at 2401 
n.12 (Breyer, J., dissenting) ("legislation does not pursue any one purpose at all costs"). Indeed, the PLRA allows courts to summarily 
dismiss facially frivolous complaints sua sponte, at any stage. 42 U.S.C. § 1997e (c)(2) (2006).

73   Pozo, 286 F.3d at 1025 ("To exhaust remedies, a prisoner must file complaints and appeals in the place, and at the time, the prison's 
administrative rules require."), cert. denied, 537 U.S. 949 (2002).  See also  Johnson v. Meadows, 418 F.3d 1152, 1158-59 (11th Cir. 2005);  
Spruill v. Gillis, 372 F.3d 218, 230-31 (3d Cir. 2004) (following Pozo); Ross v. County of Bernalillo, 365 F.3d 1181, 1185-1186 (10th Cir. 
2004) (following Pozo).

74   Chelette v. Harris, 229 F.3d 684, 687 (8th Cir. 2000) (stating the PLRA's exhaustion requirement is not jurisdictional); see also Nyhuis, 
204 F.3d at 69;  Rumbles v. Hill, 182 F.3d 1064, 1067-68 (9th Cir. 1999);  Perez v. Wisconsin DOC, 182 F.3d 532, 535-36 (7th Cir. 1999);  
Wendell v. Asher, 162 F.3d 887, 890 (5th Cir. 1998) ("[The non-jurisdictional exhaustion requirement of the PLRA] may be subject to certain 
defenses such as estoppel, waiver, or equitable tolling.").

75   See supra notes 73-74 and accompanying text.

76   See  Kaba v. Stepp, 458 F.3d 678, 686-87 (7th Cir. 2005) ("We note, however, that while other circuits have found that equitable estoppel 
applies to the PLRA's exhaustion requirement, . . . we have explicitly avoided deciding whether equitable estoppel applies in this context.") 
(internal citations omitted); Jernigan v. Stuchell, 304 F.3d 1030, 1033 (10th Cir. 2002) (avoiding deciding whether equitable estoppel applies 
in the PLRA context); Chi Ca Ung v. Lappin, No. 06-C-494-C, 2007 U.S. Dist. LEXIS 18459, *3 (W.D. Wis. Mar. 12, 2007) ("[T]he PLRA 
prohibits courts from making exceptions for exhaustion."); Tweed v. Schuetzle, No. 1:06-cv-032, 2007 WL 2050782, at *10 (D.N.D. Jul. 12, 
2007) (collecting cases).

77  Indeed, even courts that recognize that PLRA exhaustion is subject to equitable doctrines sometimes excuse exhaustion because official 
misconduct renders an existing remedy "unavailable" within the meaning of 42 U.S.C. § 1997e(a). The author strongly urges courts to cease 
using this framework. The term "such remedies as are available" describes when an existing AGP must be exhausted: when it offers a remedy 
for the prisoner's grievance. See  Ross v. County of Bernalillo, 365 F.3d 1181, 1187 (10th Cir. 2004) ("[T]he modifier 'available' in the PLRA 
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claimed to be excusing exhaustion or defining "available," courts have been in substantial 

agreement on when PLRA exhaustion should not apply.   78

B. A Proposal for Resolving the Exhaustion Issue in Cases Governed by the PLRA.

1. The Defendant's Initial Burden: Proving the Prima Facie Defense of Failure to 

Exhaust

The defendant bears the burden of pleading and proving a prima facie defense of failure to 

exhaust.  79 First, the state or facility must have an administrative grievance process that 

offers the plaintiff some possibility of relief.  80 Second, the prisoner must make a 

procedural mistake that leads the AGP to reject his grievance on procedural grounds.  81 

Unless the defendant proves both, the court should treat the claim as exhausted and 

proceed to its merits.

a. A Grievance Process That Offers Some Possibility of Relief.

The first step in establishing a prima facie defense is to show the existence of an AGP that 

offers the possibility of some remedy for the prisoner's complaint. Under 42 U.S.C. § 

1997e(a), prisoners cannot bring suit unless "such administrative remedies as are available 

means that inmates must exhaust administrative remedies so long as there is the possibility of at least some kind of relief."); Alexander v. 
Hawk, 159 F.3d 1321, 1326 (11th Cir. 1998) ("We find that the term 'available' in section 1997e(a) is used to acknowledge that not all prisons 
actually have administrative remedy programs."). Furthermore, there is no indication that Congress actually considered when or even whether 
the exhaustion requirement should be excused. See  McCoy v. Gilbert, 270 F.3d 503, 510 n.4 (7th Cir. 2001) ("The PLRA was a substantive 
rider to an omnibus appropriations bill. Its provisions were never seriously debated, were never the subject of a Senate Judiciary Committee 
mark-up, and were never explained in any committee report."). See also Mark Tushnet and Larry Yackle, Symbolic Statutes and Real Laws: 
The Pathologies of the Antiterrorism and Effective Death Penalty Act and the Prison Litigation Reform Act, 47 DUKE L. REV. 1 (1997) 
(suggesting that the primary purpose of the PLRA is to express an attitude about prisoners, and Congress never seriously considered how it 
would actually affect their claims). The author believes that courts' power to excuse proper exhaustion comes from the nature of the PLRA's 
exhaustion requirement, not the literal text of the statute.

78   See supra notes 73-77 and accompanying text (noting the various circumstances in which exhaustion should not apply).

79   See supra note 57 and accompanying text (noting the holding in Jones that failure to exhaust is an affirmative defense).

80   See infra notes 82-107 and accompanying text.

81   See infra notes 108-128 and accompanying text.
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are exhausted."   82 The prisoner must exhaust grievance procedures so long as there is "the 

 [*483]  possibility of some relief for the action complained of."   83 The AGP need not 

offer the same remedy that a federal court might. For example, prisoners asking for 

monetary damages must exhaust their claims when the AGP is not authorized to award 

them.   84 Indeed, the AGP need not specifically enumerate which remedies are available.   

85

Prisoners must also exhaust grievance systems not created by statute or formally 

promulgated rules.   86 For example, the grievance system at issue in Concepcion v. Morton 

was created at the institutional level and appeared only in a prison handbook.   87 It was 

described in the handbook as being "set up to give the inmate population a way to bring 

complaints, problems, suggestions, etc. to the attention of the Administration of New 

Jersey State Prison to solve or possibly put into use."   88 It did not say with any specificity 

what remedies were offered.   89 Although the plaintiffs apparently did not attempt to use 

the procedure in the handbook, the district court found the claim exhausted because 42 

82   42 U.S.C. § 1997(e)(a) (2003); see infra notes 27-36 and accompanying text.

83   Booth v. Churner, 532 U.S. 713, 738 (2001).

84   Id. at 739.

85   See infra notes 87-94 and accompanying text.

86   Prison grievance systems are often exempted from state administrative procedure acts. E.g., UTAH CODE ANN. § 63-46b-1(2)(c) (2007) 
(exempting correctional facilities from state APA); TEX. GOV'T CODE ANN. § 2001.226 (2007) (exempting the Texas Department of 
Criminal Justice or Texas Board of Criminal Justice from state APA); see  Cleavinger v. Saxner, 474 U.S. 193, 206 (1985) (observing that 
prison AGPs include "few of the procedural safeguards contained in the Administrative Procedure Act"); Martin v. Dep't of Corr., 384 
N.W.2d 392, 397 (Mich. 1986) (holding that disciplinary directives are not subject to certain requirements of the Administrative Procedures 
Act). In terms of state law, then, these informal promulgations can be valid exercises of administrative authority.

87   Concepcion v. Morton, 306 F.3d 1347, 1350-51 (3d Cir. 2002).

88   Id. at 1351.

89   Id.
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U.S.C. § 1997(e)(a) only requires the exhaustion of "administrative schemes promulgated 

by an agency."   90

On appeal, the Third Circuit reversed, finding the source of the remedy unimportant.   91 It 

explained that "we think it . . . justified to assume from the PLRA amendments that 

Congress did not intend for courts to expend scarce judicial resources examining how and 

by whom a prison's grievance procedure was implemented."   92 Moreover, applying the 

exhaustion requirement in these cases promoted the PLRA's goals of resolving prison 

complaints outside of federal courts and giving state agencies a chance to correct its own 

mistakes before being haled into court.   93 The court ultimately held that "a remedy need 

not be formally adopted through regulations by an agency in order for it to be considered 

an 'administrative remedy' within the scope of § 1997e(a)'s exhaustion requirement."   94

 [*484]  States sometimes clearly exempt certain issues from the grievance process, 

leaving prisoners with no remedy for those types of grievances.   95 New York, for 

example, excludes many kinds of grievances from AGP consideration.   96 The State of 

90   Concepcion v. Morton, 125 F. Supp. 2d 111, 120 (D.N.J. 2000).

91   Concepcion, 306 F.3d at 1355.

92   Id. at 1354.

93   Id. at 1354-55.

94   Id. at 1355.

95   E.g., Figel v. Bochard, 89 F. App'x 970, 971 (6th Cir. 2004) (noting that prisoner issues concerning heating and ventilation are non-
grievable under prison policy because they "involve a significant number of prisoners"); Nicholson v. Snyder, No. Civ.A. 00-588-SLR, 2001 
WL 935535, at *3 (D. Del. Aug. 10, 2001) (noting classification decisions are excluded from grievance procedures).

96   See Borges v. Adm'r for Strong Mem'l Hosp., No. 99-CV-6351FE, 2002 WL 31194558, at *3 (W.D.N.Y. Sept. 30, 2002) (finding 
grievance procedure not available to prisoner injured by dentist at an outside hospital because any actions taken by an "outside agency" are 
non-grievable); Rizzuto v. City of N.Y., No. 00 Civ. 6044, 2003 WL 1212758, at *4 (S.D.N.Y. Mar. 17, 2003) (noting that claims of assault, 
verbal harassment, or matters under Inspector General investigation are non-grievable); Handberry v. Thompson, No. 96 Civ. 6161, 2003 WL 
194205, at *8-10 (S.D.N.Y. Jan. 28, 2003) (issues concerning education in jail are non-grievable because they are not within the Department 
of Correction's jurisdiction), aff'd in part, vacated in part, and remanded on other grounds, 436 F.3d 52 (2d Cir. 2006) (noting failure to 
reach the issue on appeal). See  Clark v. Mason, No. C04-1647C, 2005 WL 1189577, at *5 (W.D. Wash. May 19, 2005) (transfers, 
disciplinary actions, and administrative segregation among non-grievable issues in Washington prison system). See Richards v. Mass. Dep't 
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Washington makes transfers, disciplinary actions, and administrative segregation not 

grievable under the AGP.   97 The Massachusetts grievance system will not address 

"medical or clinical decisions related to an inmate's physical or mental condition."   98 It 

also treats the classification of media as contraband as a non-grievable matter.   99

Sometimes the lack of remedy seems more like an oversight than a policy decision. For 

example, a plaintiff may win his administrative grievance but have no means by which to 

enforce the decision, as in Abney v. McGinnis.   100 The plaintiff in Abney allegedly 

requested orthopedic footwear when he was re-incarcerated in April 1999.   101 He won his 

grievance and saw a podiatrist who gave him orthopedic shoes and supports; however, the 

shoes did not fit properly, and the prisoner filed a second grievance.   102 He prevailed 

again, but seven weeks after another visit to the podiatrist he still had not received the 

requested shoes.   103 He won his next grievance as well, and, in January 2001, the 

podiatrist brought him yet another pair of shoes that did not fit.   104

 [*485]  The prisoner filed a federal lawsuit on January 22, 2001, which the district court 

dismissed for failure to exhaust.  105 The court of appeals reversed, finding that the plaintiff 

of Corr., No. Civ.A. 04-10291RWZ, 2005 WL 283203, at *1 (D. Mass. Feb. 7, 2005) ("medical or clinical decisions related to an inmate's 
physical or mental condition" are not grievable in Massachusetts).

97   See  Clark v. Mason, No. C04-1647C, 2005 WL 1189577, at *5, 2005 U.S. Dist. Lexis 26214 at *12 (W.D. Wash. May 19, 2005) 
(transfers, disciplinary actions, and administrative segregation among non-grievable issues in Washington prison system).

98   See Richards, 2005 WL 283203, at *1 ("Medical or clinical decisions related to an inmate's physical or mental condition" are not grievable 
in Massachusetts).

99   Shaheed-Muhammad v. DiPaolo, 393 F. Supp. 2d 80, 103 (D. Mass. 2005).

100   Abney v. McGinnis, 380 F.3d 663 (2d Cir. 2004).

101   Id. at 665.

102   Id.

103   Id. at 666.

104   Id.

105   Id.
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received the only remedy available because there was no mechanism for appealing a 

favorable resolution that was not subsequently implemented.  106 Since the plaintiff could 

not go any further with his claim, there was no remedy, and he had properly exhausted his 

claim under 42 U.S.C. § 1997e.  107

b. Non-Compliance with Administrative Procedures

In the second step to establishing a prima facie defense of failure to exhaust, the defendant 

must show that the plaintiff did not bring her claim to the grievance system properly. This 

is easiest when the prisoner makes no attempt at all to exhaust his claims. When the 

prisoner allegedly fails to follow a procedural rule, the inquiry is more nuanced; generally, 

courts require prisoners to follow the AGP's procedural rules to the letter.   108 Several 

courts have explicitly decided not to apply the "substantial compliance" doctrine to PLRA 

exhaustion claims.   109 This administrative law doctrine holds claims to be exhausted when 

plaintiffs substantially comply with an administrative system's procedural requirements.   

110 The Third Circuit has arguably accepted the doctrine,   111 but no court in the Third 

106   Abney, 380 F.3d at 669.

107   Id. ("Where, as here, prison regulations do not provide a viable mechanism for appealing implementation failures, prisoners . . . have 
fully exhausted their available remedies.").

108  As discussed in Part IV infra, prisoners need not follow a rule if it so onerous that it deprives them of a meaningful opportunity to bring 
their grievance.

109   See  Jernigan v. Stuchell, 304 F.3d 1030, 1032 (10th Cir. 2002) (stating "the doctrine of substantial compliance does not apply [to the 
PLRA]"); Lewis v. Washington, 300 F.3d 829, 834 (7th Cir. 2002) (applying the "substantial compliance" doctrine only to causes of action 
accruing before the PLRA's effective date); Wolff v. Moore, 199 F.3d 324, 326-27 (6th Cir. 1999) (applying the "substantial compliance" 
doctrine).

110   See PIERCE, supra note 58, at 986.

111   Nyhuis v. Reno, 204 F.3d 65, 77-78 (3d Cir. 2000). In Nyhuis, the Third Circuit noted its "understanding that compliance with the 
administrative remedy scheme will be satisfactory if it is substantial." Id. However, the plaintiff in Nyhuis did not even initiate the grievance 
process. There was no question that he had not substantially complied, and his claim was found unexhausted. Id. at 78.
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Circuit has ever applied the substantial compliance doctrine to excuse the PLRA's 

exhaustion requirement.   112

 [*486]  To properly exhaust, a prisoner must comply only with a grievance system's 

mandatory procedural requirements.   113 For example, in Spruill v. Gillis, none of the 

plaintiff's three administrative grievances requested monetary damages.   114 The defendant 

argued that the claims for which the plaintiff sought damages in federal court had therefore 

not been exhausted.   115 Since the regulations only permitted, but did not require, the 

prisoner to request damages, the court found that the grievances met the AGP pleading 

requirements and the claims were exhausted.   116 Similarly, the grievance system at issue 

in Brownell v. Krom did not explicitly require that every wrongdoer be named in the initial 

grievance.   117 The Brownell court therefore found that the plaintiff's failure to name 

certain defendants in the grievance was not enough to hold his claim unexhausted.   118

112   E.g., Oliver v. Moore, 145 F. App'x. 731, 734-35 (3d Cir. 2005) ("[W]e conclude that the [non-standard grievance procedure the plaintiff 
followed] do[es] not constitute substantial compliance because there is no evidence that the prison's administrative remedy was not 
available."); Fatir v. Dowdy, No. 95-677-GMS, 2002 U.S. Dist. LEXIS 16480, at *43-44 (D. Del. Sept. 4, 2002) (holding that defendant failed 
to substantially comply, noting that "it makes little sense to find substantial compliance where an inmate simply assumes that a claim is not 
redressable through the grievance procedure . . . [This rule] would permit inmates to satisfy exhaustion requirements based solely upon their 
own beliefs regarding prison procedures"); Ahmed v. Sromovski, 103 F. Supp. 2d 838, 845, n.19 (E.D. Pa. 2000) (noting that "Case law 
applying the substantial compliance doctrine in the PLRA context has yet to develop").

113   See  Kikumura v. Osagie, 461 F.3d 1269, 1285 (10th Cir. 2006) ("[P]erhaps most importantly, we note the absence of any evidence that 
Mr. Kikumura was ever informed he was required to [name the defendants] . . . [If the BOP wishes to require this information from 
prisoners], it should notify them of those requirements in advance rather than waiting until they have already completed the grievance process 
and filed a lawsuit."); cf. Jones v. Bock, 127 S. Ct. 910, 922-23 (2006) (rejecting the Sixth Circuit's heightened pleading requirements because 
"compliance with prison grievance procedures . . . is all that is required by the PLRA to 'properly exhaust'").

114   Spruill v. Gillis, 372 F.3d 218, 233 (3d Cir. 2004).

115   Id.

116   Id.; cf. Sims v. Apfel, 530 U.S. 103, 113 (2000) (O'Connor, J., concurring) ("[I]n my view, the agency's failure to notify claimants of an 
issue exhaustion requirement in this context is a sufficient basis [not to require exhaustion].").

117   Brownell v. Krom, 446 F.3d 305, 311 n.1 (2d Cir. 2006);  see also  Brownell v. Krom, No. 01 Civ. 6568, 2004 U.S. Dist. LEXIS 22540, at 
*13 (S.D.N.Y. Nov. 5, 2004) (no mention of any AGP regulation requiring that prisoners name all defendants).

118   Brownell, 446 F.3d at 311.
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Executive officials and administrators may announce "rules" that, while not formally 

promulgated, must be followed to properly exhaust administrative remedies. The plaintiff 

in Harris v. Smith filed a motion to reconsider the dismissal of his complaint on non-

exhaustion grounds.   119  Woodford's PLRA default doctrine could not apply to his case, he 

argued, because the procedure in Woodford came from state regulations which had the 

force of law.   120 The procedure with which the Harris plaintiff failed to comply was a 

policy directive, an "interpretive guide [without] the full force of law . . . subject to the 

discretion of corrections officials regarding their interpretation and modification."   121 The 

Sixth Circuit concluded that "the consequences which are specified in the policy directive 

should normally attach, but such directive must be interpreted 'equitably' considering the 

 [*487]  broad discretion reserved to prison officials."   122 Other courts have also suggested 

that prisoners must follow a grievance official's explicit directions to properly exhaust.   123

However, official authority to make rules "on the fly" cannot be unlimited; at the very 

least, prisoners must have notice of the procedural rules that will apply to them.  124 For 

119  Harris v. Smith, No. 1:06-CV-206, 2007 U.S. Dist. LEXIS 11231, at *1 (W.D. Mich. Feb. 16, 2007).

120   Id. at *1-2.

121   Id at *2.

122   Id at *3.

123   E.g., Ford v. Johnson, 362 F.3d 395, 397 (7th Cir. 2004) ("[Both courts and administrative bodies] may dismiss grievances for lack of 
cooperation; in either case this procedural default blocks later attempts to litigate the merits."); Jernigan v. Stuchell, 304 F.3d 1030, 1032-33 
(10th Cir. 2002) (claim unexhausted where prisoner refused administrative appeal body's instruction to seek a response to his grievance); 
Jones v. Doty, No. Civ.A. 1:05CV491, 2005 WL 2860971, at *2 (E.D. Tex. Oct. 28, 2005) (prisoner used the "sensitive" grievance procedure, 
was rejected and told to file through the regular grievance procedure. Court found that the claim was unexhausted); Chase v. Peay, 286 F. 
Supp. 2d 523, 529 (D. Md. 2003) (holding a prisoner who neither followed directions to resubmit a separate grievance for each issue, nor 
appealed that direction, failed to exhaust), aff'd, 98 F. App'x 253 (4th Cir. 2004);  Kaiser v. Bailey, No. 01-6151, 2003 WL 21500339 at *5-6 
(D.N.J. July 1, 2003) (holding that a prisoner who failed to follow explicit instructions as to how to comply with complaint procedures failed 
to exhaust); Barkley v. Brown, No. C 01-3199 SI (PR), 2002 WL 1677709, at *3 (N.D. Cal. July 2002) (holding that prisoner who withheld 
cooperation with grievance system by refusing to be interviewed and to sign necessary documents had not exhausted); but see  Carroll v. 
Yates, 362 F.3d 984 (7th Cir. 2004) (reversing dismissal of claims as unexhausted on grounds that prisoner allegedly refused to attend 
hearing; no state statute or rule required his presence at hearing, there was no evidence his presence was requested, and prisoner's affidavit 
that he was unaware his presence was desired was better evidence than hearsay that he refused to come).

124   See supra note 113 and accompanying text; see also  Adams v. Gunnell, 724 F.2d 362, 369 (5th Cir. 1984) (federal courts defer to prison 
authorities' interpretation of rules "unless fair notice was clearly lacking") (quoting Hadden v. Howard, 713 F.2d 1003, 1008 (3rd Cir. 1983)).
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example, the plaintiff in Miller v. Tanner did not sign and date his grievance form.  125 

Although the AGP's written regulations did not require him to do so, his grievance was 

rejected on that ground without any chance for correction.  126 The defendant argued that 

the regulations implicitly included this "common sense requirement."  127 The court 

rejected this argument and found the claim properly exhausted.  128

2. The Plaintiff's Response: Showing That the Claim Is Actually Exhausted

If the defendant establishes a prima facie defense, the plaintiff then may mount a rebuttal. 

Aside from directly disputing the defendant's allegations, plaintiffs may demonstrate that 

the AGP described by the defendant does not actually exist at the prison.  129 Also, if 

plaintiffs can show  [*488]  either that the AGP routinely refuses to recognize certain 

complaints, or that they have used a procedure that the AGP usually accepts, courts should 

treat their claims as exhausted.  130

a. No AGP Remedy For a Plaintiff's Grievance

The plaintiff may rebut by showing a pattern or practice of offering no remedy for the 

claim via the AGP process.   131 The events in Casanova v. Dubois provide what is 

probably the clearest example to date. The incidents underlying Casanova occurred after a 

125   Miller v. Tanner, 196 F.3d 1190, 1192 (11th Cir. 1999).

126   Id.

127   Id. at 1194.

128   Id.

129   See infra notes 131-143 and accompanying text.

130   See infra notes 131-143, 144-155 and accompanying text.

131   E.g., Scott v. Gardner, 287 F. Supp. 2d 477, 491 (S.D.N.Y. 2003) (holding that allegations that grievance staff refused to process and file 
grievances about occurrences at other prisons, claiming they were not grievable, sufficiently alleged lack of an available remedy), on 
reconsideration in part, 344 F. Supp. 2d 421 (S.D.N.Y. 2004)  and on reconsideration in part, 2005 WL 984117 (S.D.N.Y. Apr. 28, 2005); 
Simpson v. Gallant, 223 F. Supp. 2d 286, 291-92 (D. Me. 2002) (finding claim exhausted when plaintiff did not appeal denial of phone to call 
bondsman, and AGP officials would not accept a grievance on the issue), aff'd, 62 F. App'x 368 (1st Cir. 2003).
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prison guard was assaulted during a recreational period during which inmates were 

allowed to leave their cells.   132 Guards immediately closed and bolted emergency doors; 

the plaintiffs, who were not involved in the attack, were locked out of their cells.   133 

According to their complaint, the prison's Tactical Response Team indiscriminately 

assaulted every inmate not in his cell.   134 They then used tear gas on them, assaulted them 

with batons, caused a police dog to attack them, and forced them to lie face down for four 

hours while shackled.   135 After the incident, the prisoners were denied showers, linens, 

toiletries, and phone access for a period of thirty days.   136

The district court initially dismissed their claims as unexhausted.  137 The prisoners 

appealed, claiming that the AGP did not actually offer any remedy for excessive force 

claims.  138 The court of appeals first remanded the case for the district court to develop a 

record on the exhaustion issue.  139 The district court, noting that "the law does not require 

that an inmate exhaust remedies that do not exist," examined the prison's grievance logs 

closely.  140 It discovered that of the eighty-two grievances relating to civil rights violations 

filed in the previous three years, grievance officials had not  [*489]  processed or 

investigated even one.  141 The district court concluded that the Department of Corrections 

132   Casanova v. Dubois, 289 F.3d 142, 143-44 (1st Cir. 2002).

133   Id.

134   Id.

135   Id. at 143-44.

136   Id. at 144.

137   Id. at 145.

138   Casanova v. Dubois, No. 99-1838, 2002 U.S. Dist. LEXIS 13264, at *18-19 (D. Mass. July 22, 2002).

139   Casanova, 289 F.3d at 147.

140   Casanova v. Dubois, 2002 U.S. Dist. LEXIS 13264, at *17-18.

141   Id. at *11 (noting that seventy-two of the grievances were found "not grievable," while three were never processed for unknown reasons).
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had a practice of "refusing to process complaints involving the use of force by prison staff 

by almost uniformly labeling them 'not grievable.'"  142 The court of appeals decided that 

this unchallenged evidence showed that the grievance system did not actually offer any 

remedy for the plaintiffs' claims; therefore, the PLRA's exhaustion requirement did not 

apply.  143

b. Use of a Procedure That Grievance Officials Routinely Accept

A prisoner also can rebut the prima facie defense by showing that he used a procedure that 

local officials have authorized.   144 In Lee v. Walker, the defendant claimed that the 

plaintiff failed to properly exhaust because he sent his appeal to the Director of the Bureau 

of Prisons rather than the General Counsel, violating federal regulations.   145 The plaintiff 

claimed that the accepted practice at Leavenworth was to send grievance appeals to the 

Director and that the handbook he received on admission to Leavenworth authorized this.   

146 In support of this, however, he could only produce a section of the handbook that 

allowed dissatisfied prisoners to appeal "to the Central Office of the Bureau of Prisons," 

which housed the offices of both the Director and General Counsel.   147

The court held the prisoner's claims unexhausted and dismissed the suit.  148 Several factors 

weighed heavily in its analysis.  149 First, the handbook itself was not given in response to 

142   Id. at *18-19.

143   Casanova v. Dubois, 304 F.3d 75, 77 (1st Cir. 2002).

144   See supra notes 87-94, 118-123 and accompanying text (noting that this follows from their power to create remedies and heighten 
procedural requirements).

145  Lee v. Walker, No. 99-3293-JWL, 2002 WL 980764, at *1-2 (D. Kan. May 6, 2002).

146   Id. at *2-3.

147  Lee v. Walker, No. 99-3293-JWL, 2002 WL 1998220, at *2-3 (D. Kan. Aug 5, 2002).

148   Id. at *4.

149   Id. at *2-3.
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specific questions on how to use the AGP.  150 It stated in its introduction that it was not a 

"specific guide to the detailed policies of the Bureau," but merely intended to help orient 

new inmates and "hopefully assist them in their initial adjustment to institution life."  151 

Second, the court noted that the form on which the prisoner had filed his initial appeal 

specifically stated that, "[i]f dissatisfied with this response, you may appeal to the General 

Counsel."  152 Finally, the court found it significant that "the official administrative forms 

provide more detailed  [*490]  instructions, at the time the inmate is actually filing a 

complaint, than the more general information provided to all inmates at the time of 

admission to the facility."  153 The foregoing factors led the court to find that the handbook 

was not intended to establish an alternative procedure.  154 While the plaintiff in Lee did not 

prevail, implicit in Lee's analysis is the proposition that, when prisoners can demonstrate 

that an unofficial procedural rule exists and that they followed it, courts may find their 

claims properly exhausted.  155

3. The Plaintiff's Response: Excusing an Unexhausted Claim

If the defendant can prove that a claim was not exhausted, the plaintiff should then have an 

opportunity to show that the claim should not be dismissed. Courts have excused 

unexhausted claims under three circumstances: (1) when official misconduct denies them 

access to the AGP;  156 (2) when AGP officials (fail to) exercise their discretion to relax 

150   Id. at *3.

151   Id. at *2.

152   Id. at *3.

153   Lee, 2002 WL 1998220, at *3.

154   Id. at *2-4.

155   Id. (reasoning that if the prisoner's argument is based on actual, unofficial practice at the prison, rather than the prisoner's interpretation of 
the procedure, courts may be willing to find the claim exhausted).

156   See infra notes 159-179 and accompanying text.
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procedural rules for cause;  157 and (3) when the rules themselves deny the prisoner a 

meaningful opportunity to bring a grievance.  158 All courts should incorporate these bases 

for excusing compliance with 42 U.S.C. § 1997e(a).

a. Denial of Access to the Grievance Process by Official Misconduct

Courts have allowed unexhausted claims to proceed when officials use violence or 

intimidation to prevent the plaintiff from accessing the grievance system. 159Hemphill v. 

State of New York is a prototypical case. 160 The plaintiff alleged that he was severely 

beaten after filing a grievance against an officer. 161 While he was on his way to the 

infirmary to get treatment for the attack, he encountered the officer. 162 The officer took 

him to an isolated room and assaulted him again. 163 The officer then threatened to  [*491]  

accuse the plaintiff of sexual assault; another officer agreed to falsely claim he had 

propositioned her. 164 The officer stated,

You better make up your mind right now, drop it or go to the box and face criminal 

charges. You don't go to the clinic, you don't do nothing but drop it; if you['re] lying I 

will have all my night officers watching your every move. If you go to the clinic, I will 

157   See infra notes 179-227 and accompanying text.

158   See infra notes 228-261 and accompanying text.

159   E.g., Miller v. Norris, 247 F.3d 736, 740 (8th Cir. 2001) (excusing exhaustion because a remedy that prison officials prevent a prisoner 
from using is not "available" for the purposes of 42 U.S.C. § 1997e(a)); Holiday v. Giusto, No. CV 03-1385-AS, 2005 WL 3244329, at *2-3 
(D. Or. Nov. 30, 2005) (exhaustion could be excused where officer threatened plaintiff with solitary confinement if he filed a grievance); 
McCullough v. Burroughs, No. 04-CV-3216 FB LB, 2005 WL 3164248, at *4 (E.D.N.Y. Nov. 29, 2005) (holding that a prior instance of 
assault for filing a grievance could make the grievance process unavailable for purposes of the current case).

160   Hemphill v. New York, 380 F.3d 680, 683-85 (2d Cir. 2004).

161   Id. at 683.

162   Id.

163   Id.

164   Id. at 683-84.
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know about it and then I'll make your life a living hell throughout this penal system 

because I have friends all over.   165

The Hemphill court remanded for further proceedings. 166 It found that the allegations, if 

proven, could justify excusing the plaintiff from exhausting his claim by using the 

grievance system. 167

An official also can prevent proper exhaustion by denying prisoners a mandatory form on 

which to file their claim. Courts often decline to dismiss these claims.   168 For example, the 

plaintiff in Dale v. Lappin, a federal prisoner, alleged that prison officials failed to protect 

him from being stabbed.   169 He maintained that officials ignored his repeated requests for 

the forms necessary to file a grievance.   170 The district court dismissed his case because he 

never filed an administrative grievance.   171 The Seventh Circuit vacated and remanded, 

finding that, since the Federal Bureau of Prisons' regulations required the use of the 

165   Id. at 684.

166   Hemphill, 380 F.3d at 684-85.

167   Id. at 690-91.

168   Mitchell v. Horn, 318 F.3d 523, 529 (3d Cir. 2003) (excusing exhaustion because denial of grievance forms, in a system that required 
using the form, made the remedy unavailable to the plaintiff); Aceves v. Swanson, 75 F. App'x 295, 296 (5th Cir. 2003) (excusing exhaustion 
because denial of grievance forms, in a system that required using the form, made the remedy unavailable to the plaintiff); Washington v. 
Proffit, No. 704CV00671, 2005 WL 1176587 at *2-3 (W.D. Va. May 17, 2005) (plaintiff who sought to exhaust was told by defendants' 
lawyer to contact defendants only through her and then refused to provide him grievance forms; the court found he had been "thwarted" by 
defendants and recommended his claims not be dismissed in spite of his failure to exhaust), report and recommendation adopted, No. 
Civ.A.7:04CV00671, 2005 WL 1429312 (W.D. Va. June 17, 2005); but see  Alexander v. Tippah County, 351 F.3d 626, 630 (5th Cir. 2003) 
(affirming dismissal because "while it may be true that the Detention Facility's guards did not give Alexander a pre-printed grievance form, 
this does not change the fact that he was provided with the means to write one himself"); Jones v. Smith, 266 F.3d 399, 400 (6th Cir. 2001) 
(dismissing as unexhausted where prisoner was denied forms by counselor but did not allege that there was no other source for forms, or that 
he had otherwise attempted to obtain the form or file a grievance without the form).

169   Dale v. Lappin, 376 F.3d 652, 653 (7th Cir. 2004).

170   Id. at 655.

171   Id. at 653.
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appropriate form,   172 his uncontested  [*492]  affidavit that prison officials refused to give 

him the correct grievance forms was sufficient basis for excusing his failure to exhaust.   173

Courts also have refused to dismiss claims that are not exhausted because the grievance 

system has simply ignored the prisoner. In these cases the prisoner, although able to file 

grievances, is not really able to invoke the administrative remedy process.   174 Sometimes 

a prisoner can show that his grievances were lost   175 or, worse, intercepted and destroyed.   

176 More commonly, officials never reach a decision on the grievance, or never report an 

adverse decision. The prisoner then either attempts to proceed to the next level of review 

without a decision (which violates most grievance systems' rules) or files a lawsuit.   177 

Courts have usually held that these prisoners have exhausted their administrative remedies.   

178 When they have not, it is because  [*493]  regulations instruct prisoners to treat a late 

response as a denial and proceed to the next level of review.   179

172   28 C.F.R. § 542.14(a) (2007) (inmate grievances should be submitted on the proper form).

173   Dale, 376 F.3d at 656.

174   E.g., Brown v. Valoff, 422 F.3d 926, 943 n.18 (9th Cir. 2005) (excessive "delay in responding to a grievance, particularly a time-sensitive 
one, may demonstrate that no administrative process is in fact available"); Shaheed-Muhammed v. DiPaolo, 393 F. Supp. 2d 80, 97 (D. Mass. 
2005) ("[H]aving failed to abide by the strictures of their own [deadlines], defendants should not be allowed to claim plaintiff's 
noncompliance as a bar.").

175   E.g., Dole v. Chandler, 438 F.3d 804, 807, 809-11 (7th Cir. 2006) (claim exhausted where prison officials took envelope to mail but 
AGP official never received grievance).

176   E.g., Crawford v. Dretke, No. C-04-335, 2007 U.S. Dist. LEXIS 3696, at *9, 18-22 (S.D. Tex. Jan. 11, 2007) (recommending that 
exhaustion be excused because of uncontested evidence that officials destroyed grievance forms after plaintiff properly submitted them), 
report and recommendation accepted by Crawford v. Dretke, No. 04-cv-335, 2007 U.S. Dist. LEXIS 17642, at *8 (S.D. Tex. Mar. 12, 2007).

177   Id.

178   E.g. Boyd v. Corr. Corp. of Am., 380 F.3d 989, 995-96 (6th Cir. 2004) (prisoner has no obligation to follow up when he receives no 
response to a complaint before the AGP's response deadline elapses); Sergent v. Norris, 330 F.3d 1084, 1085 (8th Cir. 2003) (denial of forms 
or failure to timely respond to properly submitted grievance can make a remedy "unavailable" for the purposes of 42 U.S.C. § 1997e(a)); 
Lewis v. Washington, 300 F.3d 829, 833 (7th Cir. 2002) ("[W]e refuse to interpret the PLRA 'so narrowly as to permit prison officials to 
exploit the exhaustion requirement through indefinite delay in responding to grievances.'"); Foulk v. Charrier, 262 F.3d 687, 698 (8th Cir. 
2001) (holding a prisoner had exhausted all his available administrative remedies where Department of Corrections failed to respond to his 
complaint in a timely manner); Powe v. Ennis, 177 F.3d 393, 394 (5th Cir. 1999) ("A prisoner's administrative remedies are deemed 
exhausted when a valid grievance has been filed and the state's time for responding thereto has expired"); Underwood v. Wilson, 151 F.3d 
292, 295 (5th Cir. 1998) ("we hold that available administrative remedies are exhausted when the time limits for the prison's response set 
forth in the prison Grievance Procedures have expired"); Lane v. Doan, 287 F. Supp. 2d 210, 212-13 (W.D.N.Y. 2003) (holding a prisoner 
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In all of these cases, the prisoner has no real access to the AGP at all. Courts could reach 

them all by adopting the following rule: When a prisoner is unable to initiate the grievance 

mechanism necessary to exhaust a given claim because of misconduct by prison officials 

or employees, the PLRA's exhaustion requirement will not bar federal review of her 

claims.

b. Unfair Procedural Rulings That Prevent a Prisoner from Exhausting His Claim

The PLRA is meant to encourage resolution of prisoner claims,   180 not to give states an 

easy way to keep prisoner claims out of court.   181 When grievance officials apply 

procedural rules in a way that offends the rationale for PLRA exhaustion, their decisions 

should not result in a procedural bar.   182 This class of excusable failure to exhaust occurs 

when officials unfairly reject grievances through the unfair use of their discretion, either 

explicitly granted or implicit in the ability to interpret procedural rules and make rulings.   

183 Given the high stakes, it is entirely appropriate for courts to require grievance officials 

to apply equitable rules to procedural disputes when injustice would otherwise result.   184

who made "reasonable attempts" to file and prosecute grievances which were ignored by prison staff had exhausted his claims); Martin v. 
Snyder, No. 00 C 983, 2002 WL 484911, at *3 (N.D. Ill. Mar. 28, 2002) (rejecting the argument that plaintiff "should have filed even more 
grievances about defendants' failure to respond"); cf. Brown v. Croak, 312 F.3d 109, 113 (3d Cir. 2002) ("Assuming security officials told 
Brown to wait for the termination of the investigation before commencing a formal claim, and assuming the defendants never informed 
Brown that the investigation was completed, the formal grievance proceeding required by DC-ADM 804 was never 'available' to Brown 
within the meaning [of the PLRA].").

179   Boyd, 380 F.3d at 996 (failure to respond does not exhaust administrative remedies where a prisoner can appeal without a decision); see  
Cox v. Mayer, 332 F.3d 422, 425 n.2 (6th Cir. 2003) ("[U]nder the prison grievance procedure plaintiff was required to pursue his grievance 
to the next level even though he hadn't heard back from the prison, and in failing to so pursue his grievance he effectively abandoned the 
administrative process.").

180  JOHN BOSTON, THE PRISON LITIGATION REFORM ACT 19 n.87 (2006) (comparing the PLRA exhaustion requirement to Title 
VII's: "Both are designed to encourage resolution of disputes without litigation by requiring them to be presented first to the agency so that 
informal remedies may be pursued.").

181   See supra note 72 and accompanying text.

182   Spruill v. Gillis, 372 F. 3d 218, 232 (3d Cir. 2004) ("[J]ust as procedural default in the federal habeas corpus context must be predicated 
on an adequate (and independent) state ground, so too must a prison grievance system's procedural requirements not be imposed in a way that 
offends the Federal Constitution or the federal policy embodied in § 1997e(a).").

183   E.g. 28 C.F.R. § 542.13(a), (b) (stating the warden may in his discretion excuse avoidance of the informal grievance if the "inmate 
demonstrates an acceptable reason for bypassing such informal resolution"); see Parker v. Robinson, No. 04-214-B-W, 2006 U.S. Dist. LEXIS 
64107, *35 (D. Me. Sept. 6, 2006) ("[T]he Grievance Review Officer suggested at the evidentiary hearing that he believes he has some 
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Courts have held grievance officials making procedural rulings to two judicial standards of 

fairness: (1) requiring AGP officials to apply the  [*494]  doctrine of equitable tolling to 

untimely grievances;  185 and (2) evaluating grievances under the liberal notice pleading 

standard when deciding whether a grievance gave officials sufficient notice of the 

subsequent suit.  186

i. Applying Equitable Tolling When Good Cause for Failure to Timely File Exists

Courts often allow prisoners access to court when their failure to exhaust properly was 

caused by missing an AGP deadline under circumstances that would lead a judge to 

equitably toll a deadline in her own court.   187 Equitable tolling excuses compliance with a 

deadline when necessary to prevent unfairness to a diligent plaintiff,   188 but not when a 

plaintiff fails to exercise due diligence in filing a claim.   189 It allows a claim to proceed 

after a statute of limitations has expired when a diligent plaintiff cannot timely file because 

of circumstances beyond his or her control.   190

inherent discretion in how strictly he applies the deadlines for filing, although he has no guidance as to how that discretion might be 
applied.")

184   See supra notes 182-183 and accompanying text (highlighting the injustice that would result without compliance by prison officials to 
judicial standards).

185   See infra notes 187-216 and accompanying text.

186   See infra notes 217-227 and accompanying text.

187  Generally, equitable tolling is appropriate where the defendant has actively misled the plaintiff; where the plaintiff has otherwise been 
prevented from asserting his or her rights; or where the plaintiff has timely asserted his or her rights, but has mistakenly done so in the wrong 
forum. However, a plaintiff must exhibit reasonable diligence in attempting to investigate and bring her claims. See, e.g., Jones v. Morton, 
195 F.3d 153, 159 (3d Cir. 1999).

188   51 AM. JUR. 2D Limitation of Actions § 174 (2006).

189   Id. at § 177 (2006).

190   Fradella v. Petricca, 183 F.3d 17, 21 (1st Cir. 1999) (plaintiff had not shown he was "victimized by fate or wile" to justify equitable 
tolling); Foxworth v. Kia Motors Corp., 377 F. Supp. 2d 1196, 1203 n.9 (N.D. Fla. 2005) (In Florida, equitable tolling "may delay the 
running of the limitations period based on the plaintiff's blameless ignorance and the lack of prejudice to the defendant.").
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Many -- but not all -- grievance systems give officials discretion to accept late filings in at 

least some circumstances.   191 Even when they do have discretion to extend a deadline, 

officials do not always exercise it in a fair and equitable way. Many courts have stated that 

PLRA exhaustion is "subject to waiver, estoppel and equitable tolling."   192 This is 

fortunate for prisoners because AGP officials simply cannot make fair rulings unless they 

 [*495]  are willing to apply equitable tolling when appropriate. AGP procedures are 

almost always characterized by extremely short filing deadlines, often one week or less.   

193 While there are some good reasons for this,   194 allowing states to strictly apply such 

short deadlines could cause prisoners unable to file due to circumstances totally beyond 

their control to lose their federal claims forever.

The Fifth Circuit recognizes a limited equitable tolling exception to PLRA exhaustion, as 

illustrated in Days v. Johnson.   195 The plaintiff filed a grievance after unsafe conditions 

191   E.g. ILL. ADMIN. CODE tit. 20, § 504.810(a) (2007) ("[I]f an offender can demonstrate that a grievance was not timely filed for good 
cause, the grievance shall be considered."); MASS. GEN. LAWS ch. 127, § 38F (1999) (exceptions to exhaustion for delay, exigent 
circumstances, equitable relief); WIS. ADMIN. CODE DOC § 310. et seq. (1999) (granting discretion to accept late grievances); Harper v. 
Jenkin, 179 F.3d 1311, 1312 (11th Cir. 1999) (per curiam) (discussing Georgia State Prison Inmate Grievance Procedure No. 503.1, which 
allows a grievance coordinator to waive the time period for filing a grievance if "good cause" is shown). But see  Crawford v. Dretke, No. C-
04-335, 2007 U.S. Dist. LEXIS 3696 at *15-19 (S.D. Tex. Jan. 11, 2007) (noting that regulations made rejection of appeal of untimely, 
unprocessed grievance mandatory and therefore not requiring appeal of untimely grievance because "[t]he ministerial act of filing an untimely 
grievance does not further any purpose of the exhaustion goal of notice"); see also supra note 176 and accompanying text.

192  E.g., Ziemba v. Wezner, 366 F.3d 161, 163-64 (2d. Cir. 2004);  Wendell v. Asher, 162 F.3d 887, 890 (5th Cir. 1998).

193  Prison administrative grievance procedures are set at state, system, and institutional level. It would be impossible for this author to 
canvass them all. The most complete survey to date was undertaken by the Jerome N. Frank Legal Services Organization of Yale Law School 
for their amicus brief in Woodford v. Ngo. See Brief for The Jerome N. Frank Legal Services Organization of the Yale Law School as Amicus 
Curiae Supporting Respondent, Woodford v. Ngo, 126 S. Ct 2378 (2006) (No. 05-416). Links to many of the sources used are collected on 
their website at http://www.law.yale.edu/academics/williamsw altonjones.asp (last visited Oct. 12, 2007). For a survey of the grievance 
procedures of twelve states, see Fla. Corr. Comm'n, 1999 Annual Report 283-288 (2000),available at 
http://www.fcc.state.fl.us/fcc/reports/final99/99arpdf.htm (last visited Apr. 16, 2007).See also David M. Adlerstein, In Need of Correction: 
The "Iron Triangle" of the Prison Litigation Reform Act, 101 COLUM. L. REV. 1681, 1692 n.63 (2001) (listing other sources discussing 
procedural features of prison grievance systems).

194  Brief for States of New York, Alabama et al. as Amici Curiae Supporting Appellant, Woodford v. Ngo, 126 S. Ct. 2378 (2006) (No. 05-
416), 2005 WL 3598179, at *1214 ("Administrative time limits are critical to the effectiveness of grievance processes . . . [s]uch deadlines 
allow [prisons] to capture 'the inherent benefit of prompt investigation', . . . [they] reflect 'the desire to bring the entire matter . . . to 
conclusion within a reasonable time period'; . . . [t]he deadlines help to ensure that corrections officials receive timely feedback about 
problems before inmate dissatisfaction . . . festers and leads to unrest or disturbances . . . .").
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allegedly caused him to slip and fall, breaking his right hand.   196 He is right-handed and 

was unable to write until his hand healed.   197 He filed a grievance as soon as he was 

physically able, but after the deadline had passed.   198 The AGP officer rejected the claim 

as untimely and returned the grievance unprocessed.   199 The plaintiff's subsequent appeal 

was rejected because the rules did not allow an appeal of a grievance rejected for improper 

submission.   200

The Fifth Circuit allowed his federal lawsuit to continue.   201 The rule of law it announced, 

however, was a relatively narrow one, allowing courts to hear unexhausted claims only 

when "an inmate's untimely filing of a grievance is because of a physical injury and the 

grievance system rejects the inmate's subsequent attempt to exhaust his remedies based on 

the untimely  [*496]  filing . . . ."   202 Subsequent cases make clear that this exception 

applies only when the prisoner brings his grievance as soon as he is physically able.   203 

195   Days v. Johnson, 322 F.3d 863 (5th Cir. 2003).

196   Id. at 865.

197   Id.

198   Id.

199   Id.

200   Id.

201   Days, 322 F.3d at 867.

202   Id. at 868.

203   Parker v. Adjetey, 89 F. App'x 886, 887-88 (5th Cir. 2004) (comatose patient released from hospital after deadline for timely filing did 
not seek redress in AGP; court dismissed because "Parker did not attempt to exhaust"); Washington v. Tex. Dep't of Crim. Justice, No. C-05-
11, 2006 U.S. Dist. LEXIS 83629, at *14-15 (S.D. Tex. Nov. 5, 2006) (action dismissed although plaintiff's medical condition kept him from 
timely grieving; plaintiff did not file a grievance at all and therefore grievance not rejected as untimely); Garrett v. Partin, No. 6:05cv494, 
2006 U.S. Dist. LEXIS 69289, at *9-13 (E.D. Tex. Sept. 14, 2006) (recommending that plaintiff be denied the benefit of quasi-estoppel rule of 
Days because, although plaintiff's medical condition prevented grieving immediately after incident, plaintiff did file grievance for unrelated 
matter before AGP deadline for grieving the issue that formed the basis of the federal suit); see also  Langford v. Rich, 605-073, 2006 U.S. 
Dist. LEXIS 35915, at *7 (S.D. Ga. June 1, 2006) ("Once the impediment to exhaustion is removed, an inmate's failure to utilize 
administrative remedies can no longer be justified.").
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Like equitable tolling, the rule in Days benefits only the diligent plaintiff for whom 

grievance officials should have extended a deadline.

While there is no reason to limit its application to cases of physical disability, the equitable 

tolling doctrine applied in Days gives prisons a more meaningful chance to correct their 

own mistakes than other approaches might.   204  Days can be usefully contrasted with 

Borges v. Piatkowski, in which the plaintiff alleged that a prison dentist left a small piece 

of drill bit in his gum during an August 1996 dental appointment.   205 He began 

experiencing pain in the area shortly thereafter, but did not learn why until late October 

1998, long after New York's fourteen-day deadline for filing grievances had elapsed.   206 

He filed suit shortly thereafter, without ever having used the state's grievance system.   207 

The court completely excused the prisoner from exhausting his claim because he could not 

have discovered that he had a grievance before the deadline elapsed.   208

If the rule in Days had been applied in Borges, the claim would have been dismissed 

because the AGP never rejected it as untimely.   209 In the New York prison system, the 

Inmate Grievance Supervisor has discretion to "grant an exception to the time limit for 

filing a grievance based on mitigating circumstances."   210 The court would therefore have 

required the plaintiff to return to the grievance system to give officials a chance to exercise 

that discretion; this would have given the state a full and fair chance to address Mr. Borges' 

204   See supra notes 201-203 and accompanying text (noting that holding in Days, although narrow, does allow some correction of filing 
mistakes due to injury).

205   Borges v. Piatkowski 337 F. Supp. 2d 424, 425 (W.D.N.Y. 2004).

206   Id. at 426.

207   Id.

208   Id. at 427.

209   See supra notes 195-203 and accompanying text (reviewing the decision in Days that allowed extension of a deadline due to injury, as in 
Borges)

210  N. Y. COMP. CODES R. & REGS tit. 7, § 701.6 (2007).

31 Hamline L. Rev. 471, *496

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4DJJ-H2B0-TVW3-P23G-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4DJJ-H2B0-TVW3-P23G-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4DJJ-H2B0-TVW3-P23G-00000-00&context=


Page 31 of 40

gray Proctor

case internally if it desired, instead of allowing him to  [*497]  bypass the AGP altogether.   

211 If the grievance official refused to hear the complaint, however, the holding in Days 

would allow his suit to proceed because the AGP should have applied equitable tolling.   212

The Days doctrine's requirement that the AGP actually dismiss the grievance works 

together with the PLRA's rules relating to prisoners in forma pauperis to give these 

prisoners powerful incentive to make every attempt to exhaust. To continue using Mr. 

Borges' case as an example, under Days, his unexhausted claim would have been 

dismissed without prejudice for failure to exhaust.  213 Mr. Borges would then have had to 

return to the AGP for a procedural ruling.  214 If he were denied an exception, he then could 

file another lawsuit.  215 Since the PLRA effectively ended in forma pauperis status for 

prisoner civil suits,  216 Mr. Borges would have to pay two filing fees instead of one. The 

prospect of paying two filing fees provides an incentive for prisoners to give the AGP a 

chance to resolve the claim first.

ii. Preventing the Imposition of Unfairly High Pleading Requirements

Another way in which AGP officials could abuse their authority would be to 

disingenuously claim that the prisoner's grievance did not put them on notice of the 

subsequent suit. If a prisoner's grievance does not adequately inform AGP officials of the 

basis of her complaint, the state obviously has never had a full and fair opportunity to 

211   See supra notes 195-203 and accompanying text (highlighting an appropriate use of equitable tolling).

212   See supra notes 195-203 and accompanying text.

213   See supra notes 195-203 and accompanying text.

214   See supra notes 195-203 and accompanying text.

215   See supra notes 195-203 and accompanying text.

216   28 U.S.C. § 1915(b) (2000). When the PLRA was enacted, in forma pauperis status in prisoner civil cases became an interest free loan of 
the filing fee rather than a complete waiver. In forma pauperis filers will eventually pay back the entire amount.
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handle the situation internally.   217 However, due to the limitations placed upon prisoners 

by their incarceration, prisoners are severely limited in their ability to engage in discovery 

before filing an administrative grievance. Courts ruling on "lack of notice" claims have 

recognized that, even if they were not imprisoned, the extremely tight deadlines for 

grieving would make it difficult to file a detailed grievance.   218

 [*498]  Courts attempting to balance these two interests often have reviewed AGP 

decisions with reference to the federal notice pleading requirement.   219 They have been 

skeptical of "lack of notice" arguments when grievances could arguably alert officials to 

the federal claim.   220 In Skundor v. Coleman, for example, the plaintiff claimed that strip 

searches that were "in front of other prisoners and passersby" violated his privacy in an 

administrative grievance.   221 In the subsequent suit, the defendant argued that the first 

administrative grievance did not sufficiently exhaust a claim that staff members of the 

217   Woodford v. Ngo, 126 S. Ct. 2378, 2385 (2006) (stating "exhaustion requirements are designed to . . . give the agency a full and fair 
opportunity to adjudicate their claims") (emphasis added).

218   Brown v. Sikes, 212 F.3d 1205, 1207 (11th Cir. 2000)  (42 U.S.C. § 1997e(a) does not require a prisoner to provide more information 
than he reasonably can); Wheeler v. Prince, 318 F. Supp. 2d 767, 771-72 (E.D. Ark. 2004) (claim exhausted where prisoner omitted names 
and titles of certain defendants from administrative grievances; prisoner is only required to provide as much information as he reasonably 
can, and nothing showed that he could have provided the information).

219   Brownell v. Krom, 446 F.3d 305, 310 (2nd Cir. 2006) ("[A]s in a notice pleading system, the grievant need not lay out the facts, articulate 
legal theories, or demand particular relief. All the grievance need do is object intelligibly to some asserted shortcoming."); Johnson v. 
Johnson, 385 F.3d 503, 516 (5th Cir. 2004) (quoting Porter v. Nussle, 534 U.S. 516, 525 (2001)) ("[When] deciding how much detail is 
required in a given case . . . [a reviewing court] must interpret the exhaustion requirement in light of its purposes . . . giving officials time and 
opportunity to address complaints internally."); Johnson v. Testman, 380 F.3d 691, 697 (2d Cir. 2004) (as the "PLRA's exhaustion 
requirement is designed to afford . . . officials time and opportunity to address complaints internally before allowing the initiation of a federal 
case. . . . it is not dissimilar to the rules of notice pleading") (citing Porter, 534 U.S. at 524-25);  but see  Kikumura v. Osagie, 461 F.3d 1269, 
1284 (10th Cir. 2006) (reviewing courts should only default to "not so vague as to preclude prison officials from taking appropriate measures 
to resolve the complaint internally" standard for grievances when prison regulations do not address the issue) (citing Strong v. David, 297 
F.3d 646, 649-650 (7th Cir. 2002) (states may require fact or code pleading; the notice pleading standard as a default when regulations are 
silent)).

220  Casarez v. Mars, No. 02-10286-BC, 2003 WL 21369255, at *6 (E.D. Mich. June 11, 2003) (holding that discrepancies in dates between 
grievance and complaint did not mean that plaintiff had failed to properly exhaust: it should have been clear to defendants that they referred 
to the same events); Gomez v. Winslow, 177 F. Supp. 2d 977, 982 (N.D. Cal. 2001) (holding that allegations that defendants failed to notify 
the plaintiff of or to timely treat his hepatitis C were "encompassed within Gomez's claim of inadequate medical care"); see also  Williams v. 
Wilkinson, 122 F. Supp. 2d 894, 899 (S.D. Ohio 2000) (disagreeing with defendant's argument that "each claim at each stage [of the grievance 
process] must parallel each and every claim in the federal complaint").
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opposite sex observed the searches.   222 The court found the claim properly exhausted 

because the complaint identified the incident and would have led reasonable officials to 

investigate and discover the relevant facts.   223

On the other hand, Brownell v. Krom is an example of a grievance too attenuated to 

exhaust a subsequent claim.  224 The plaintiff's administrative grievance alleged that most 

of his personal property was lost during his transfer.  225 His federal complaint, however, 

alleged that his constitutional  [*499]  rights were violated by intentional misconduct.  226 

The court dismissed the suit, deciding that the grievance did not provide a full and fair 

opportunity to address the federal claim because it would not reasonably "trigger the level 

of investigation that a grievance suggesting retaliation would trigger."  227

c. Denial of a Meaningful Chance to Bring a Grievance

Woodford's procedural default rule for PLRA exhaustion gives states an obvious incentive 

to make AGP procedures needlessly complicated.   228 Fortunately for prisoners, Woodford 

221  Skundor v. Coleman, No. 5:02-0205, 2003 U.S. Dist. Lexis 15748 at*28-30 (S.D. W. Va. July 31, 2003) report and recommendation 
adopted, 280 F. Supp. 2d 524 (S.D. W. Va. 2003), aff'd, 98 F. App'x 257, 2004 WL 1205718 (4th Cir.), cert. denied, 125 S. Ct. 628 (2004).

222   Id.

223   Id. at *29.

224   Brownell, 446 F.3d at 310-11.

225   Id. at 311.

226   Id. at 309 ("Brownell filed the present lawsuit alleging that defendants intentionally failed to document and account for his property 
during the transfer . . . ."); id. at 311 ("[T]here were no allegations of misconduct by corrections officers [in the administrative grievance].").

227   Id. at 311.

228   See supra notes 38-49 and accompanying text; Woodford v. Ngo, 126 S. Ct. 2378, 2392-93 (2006) ("Respondent contends that requiring 
proper exhaustion will lead prison administrators to devise procedural requirements that are designed to trap unwary prisoners and thus to 
defeat their claims. Respondent does not contend, however, that anything like this occurred in his case . . . . [W]e have no occasion here to 
decide how such situations might be addressed."); see also LaFauci v. N.H. Dep't of Corrs., No. Civ. 99-597-PB, 2005 WL 419691, at *14 
(D.N.H. Feb. 23, 2005) ("While proper compliance with the grievance system makes sound administrative sense, the procedures themselves, 
and the directions given to inmates seeking to follow those procedures, should not be traps designed to hamstring legitimate grievances."); 
Campbell v. Chaves, 402 F. Supp. 2d 1101, 1106 n.3 (D. Ariz. 2005) (noting danger of procedures that are "a series of stalling tactics, and 
dead-ends without resolution").
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does not preclude lower courts from exercising a limited fairness review of administrative 

procedural rules.   229 Federal courts clearly cannot force a state prison system to adopt any 

specific procedures, but they are not required to dismiss claims because a prisoner failed to 

anticipate a "trap for the unwary."   230

Ambiguity is one potential trap because ambiguous rules conceal the procedures that 

prisoners must follow, possibly denying them a meaningful opportunity to bring their 

grievances.   231 When a prisoner's grievance is  [*500]  based on a reasonable 

interpretation of ambiguous and unclear AGP regulations, the state should not be able to 

bar a subsequent lawsuit by claiming that its own reasonable reading is the correct one.   232

In Giano v. Goord, the Second Circuit found that the rules were too ambiguous to exhaust.   

233 Shortly after winning a retaliation lawsuit, the plaintiff failed a drug test.   234 At the 

ensuing disciplinary hearing, he claimed that officials tampered with his urine specimen to 

229   Cf. Transcript of Oral Argument at *20-22, Woodford v. Ngo, 126 S. Ct. 2378 (No. 05-416), 2006 U.S. TRANS LEXIS 25 (Justice Breyer, 
discussing whether courts could review the reasonableness of state regulations when analyzing PLRA exhaustion; expressing concern that the 
government's position that they cannot is "asking us to say we import what goes normally with the word 'exhaustion,' where it favors the 
Government, but not what normally goes with the word 'exhaustion' where it doesn't."); Ouellette v. Me. State Prison, No. Civ. 05-139-B-W, 
2006 WL 173639, at *3 n.2 (D. Me. Jan. 23, 2006) (noting that once suit is filed, "defendants in hindsight can use any deviation by the 
prisoner to argue that he or she has not complied with [the PLRA's exhaustion requirements]"); Holloway v. Gunnell, 685 F.2d 150, 154 (5th 
Cir. 1982) ("[W]e do not think that a pro se complaint should be dismissed on its face by a technical reading of the available administrative 
procedures . . . .").

230   Woodford, 126 S. Ct. at 2392.

231   See  Marino v. Ragen, 332 U.S. 561, 564-65 (1947) (Rutledge, J., concurring) (noting a similar excuse for failure to exhaust in habeas 
context); see also  Granberry v. Greer, 481 U.S. 129, 136 n. 8 (1987) (citing Marino); Deters v. Collins, 985 F.2d 789, 766 n.16 (5th Cir. 
1993) (habeas petitioners excused from exhaustion requirement where state procedures are confusing enough to frustrate a good-faith attempt 
to comply); Carter v. Estelle, 677 F.2d 427, 446-47 (5th Cir. 1982) (reporting decisions where courts have treated claims as being technically 
exhausted after state processes caused undue delay).

232  Rodriguez v. Westchester County Jail Corr. Dep't, 487 (2d Cir. 2004) (finding circumstances excusing exhaustion where prisoner's 
incorrect belief about the meaning of a regulation was reasonable and was based on Second Circuit precedent overturned after filing); Beltran 
v. O'Mara, 405 F. Supp. 2d 140, 154 (D.N.H. 2005) (holding, where a grievance was rejected on the ground that incidents which were the 
subject of disciplinary proceedings could not be grieved, "a reasonable inmate in [the plaintiff's] position" would believe the grievance 
process was not an available remedy), reconsideration denied, 2006 WL 240558 (D.N.H. Jan. 31, 2006); see also  Willis v. Smith, No. C04-
4012-MWB, 2005 WL 550528, at *5-6 (N.D. Iowa Feb. 28, 2005) (declining to dismiss for non-exhaustion where rules arguably do not allow 
grievance and chief prison administrator stated to plaintiff that he could not use the written grievance policy).

233   Giano v. Goord, 380 F.3d 670, 680 (2d Cir. 2004).
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cause a false positive result.   235 He prevailed because of "procedural errors committed 

during the testing of the sample."   236 A month later he failed another drug test.   237 He 

again claimed that officials had tampered with his urine sample, but did not prevail at this 

hearing.   238 He appealed to the commissioner of the Department of Corrections, who 

affirmed the verdict and punishment.   239 This exhausted the disciplinary appeals process.   

240

The plaintiff then filed a federal lawsuit alleging that defendants tampered with his urine 

samples and presented false evidence at the hearing. 241 In response to a sua sponte order to 

show exhaustion, he argued that disciplinary decisions are not grievable under the normal 

inmate AGP; therefore, there was nothing for him to exhaust. 242 His argument was based 

on a New York State prison regulation providing that "the individual decisions or 

dispositions of any current or subsequent program or procedure having a written appeal 

mechanism which extends review to outside the facility shall be considered nongrievable." 

243 A similar department of corrections directive stated that "[s]pecifically, the individual 

234   Id. at 672-73.

235   Id.

236   Id. at 673.

237   Id.

238   Id.

239   Giano, 380 F.3d at 674.

240   Id. at 674 n.3.

241   Id. at 674.

242   Id. at 678.

243   Id.
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decisions or  [*501]  dispositions of the following are not grievable: . . . disciplinary 

proceedings." 244 The district court dismissed his case for non-exhaustion, finding that,

[A]lthough state regulations may have barred Giano from filing a grievance protesting 

the outcome of the disciplinary proceeding, the inmate grievance procedures 

nevertheless were the appropriate venue for challenging the acts of retaliation that 

Giano alleged in his complaint. The contamination of his urine samples, breaches of 

security during the drug testing process, the filing of false misbehavior reports, the 

verbal threats by McEvoy, and the defendants' alleged falsification of testimonial and 

documentary evidence were all grievable through DOCS grievance procedures . . . .   245

On appeal, the defendants continued to argue that Mr. Giano misread the applicable 

regulations.   246 They contended that the regulations "[d]o not bar grievances which 

challenge the manner in which the proceedings themselves are conducted."   247 They also 

pointed to the existence of an expedited procedure for grieving "employee conduct meant 

to annoy, intimidate, or harm an inmate."   248 They also claimed that if Mr. Giano had filed 

an administrative grievance it would have been treated as grievable.   249

In an opinion by Judge Calabresi, the Second Circuit held that Mr. Giano had failed to 

properly exhaust.   250 However, it also held that his failure to exhaust was justified because 

244   Id.

245   Giano, 380 F.3d at 674.

246   Id.

247   Id. at 678.

248   Id. at 678-79.

249   Id. at 679.

250   Id. at 678-79.
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his reading of the New York DOCS regulations and directive was reasonable.   251 

Especially persuasive was the fact that, in an unrelated case, a district court had also 

concluded that the rules meant what Mr. Giano interpreted them to mean; it would have 

been difficult indeed to say that his interpretation was objectively unreasonable.   252 The 

court remanded the case to the lower court for a determination of whether the rules still 

allowed Mr. Giano to file a grievance.   253 If so, the case should be dismissed without 

prejudice to allow him to exhaust; if not, the suit should continue.   254

 [*502]  In most respects the Giano court's result strikes a good balance between state 

authority and fairness to prisoners. However, the court's opinion is not sensitive to the 

issue of filing fees. It ordered the lower court to dismiss Mr. Giano's claims without 

exhaustion if, under the regulations, the AGP was required to allow him to file a 

complaint.   255 The court ordered that his case be reinstated (bypassing the second filing 

fee) if the prison did not allow him to file and pursue his grievance.   256 It did not, 

however, order reinstatement if Mr. Giano chose to continue his lawsuit after exhausting 

his remedies.   257 The court's order effectively gave the prison power to retaliate against 

Mr. Giano by accepting his grievance, then denying it.   258

251   Giano, 380 F.3d at 679.

252   Id.; see Samuels v. Selsky, No. 01CIV.8235(AGS), 2002 WL 31040370, at *8 (S.D.N.Y. Sept. 12, 2002) (holding administrative 
remedies exhausted where inmate only used the disciplinary appeal procedure to file a grievance about the confiscation of religious material 
which resulted in the misbehavior report that had given rise to the disciplinary charges).

253   Giano, 380 F.3d at 680.

254   Id.

255   Id. at 678-79.

256   Id. at 679-80.

257   Id.

258   Id.
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Allowing the state another chance to resolve Mr. Giano's grievance was sound policy; after 

all, the purpose of the PLRA exhaustion requirement is to afford states this opportunity.   

259 However, since the AGP directive clearly stated that the decisions of disciplinary 

proceedings are not grievable,   260 Mr. Giano's failure to anticipate a different 

interpretation was not negligent or otherwise culpable.   261 The court should have ordered 

that his case also be reinstated if Mr. Giano chose to continue his lawsuit after exhaustion. 

Future courts should consider carefully how their rulings impact and incentivize prisoners 

with limited funds for whom in forma pauperis status represents a loan, not a fee waiver.

IV. CONCLUSION

Congress did not give courts much guidance on how to implement the PLRA's exhaustion 

requirement.   262 Over the last decade, the Supreme Court has settled many questions about 

its interpretation. The PLRA requires prisoners to exhaust all claims about prison life if 

there is any possibility of any kind of relief.   263 If the claim and the grievance system 

require exhaustion, the prisoner must follow all of the procedural rules that apply to his 

grievance and receive a decision on the merits.   264 If the prisoner does not, he or she can 

never bring the claim in federal court. The defendant must prove to the court that the 

plaintiff has not exhausted his claim because exhaustion is an affirmative defense and not a 

jurisdictional requirement.

259   Giano, 380 F.3d at 679-80.

260   Id. at 678.

261   See supra notes 233-260 and accompanying text.

262   See supra note 77 and accompanying text. Cf. Booth v. Churner, 532 U.S. 713, 738-39 (2001) (finding "clearer pointers" to 42 U.S.C. § 
1997e(a)'s meaning by looking for the intended effect of the PLRA amendments rather than the plain meaning of the text).

263   See supra note 3 and accompanying text.

264   See supra note 6 and accompanying text.
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 [*503]  There are still unanswered questions within this basic framework. The most 

important is whether Congress, which has precluded courts from applying the futility 

exception to exhaustion under the PLRA, has otherwise restricted courts from applying 

common-law exceptions to prudential exhaustion.   265 This article has attempted to 

illustrate situations where dismissing an unexhausted claim is fundamentally unfair and not 

consistent with the purposes of the PLRA. Congress could not have intended the PLRA's 

exhaustion requirement to forever bar a prisoner's federal claims when his failure to 

exhaust is the state's fault due to official misconduct, inequitable procedural rulings, or 

confusing rules.

Another unanswered question, and one beyond the scope of this article, is whether 

prisoners have a right to any procedural protections in the promulgation of AGP 

procedural rules. Courts thus far have required prisoners to exhaust informal remedies and 

to comply with informal rules as long as prisoners have notice of what is expected of them. 

This keeps prison administration in the hands of experts instead of federal courts, as 

Congress intended the PLRA to do. However, courts also should consider the issue of 

administrative authority from the prisoner's perspective. Fairness demands that courts give 

prisoners a chance to prove that the state or one of its agents has exercised rulemaking 

authority to make a remedy that exists on paper unavailable in reality, or to create an 

alternative procedure by which the prisoner has exhausted his claims.

This article suggests a three-step inquiry for resolving the exhaustion defense: proof, 

rebuttal, and excuse. The approach described in this article will benefit both courts and 

litigants. Unlike the "availability" approach,   266 which conflates separate factual inquiries 

265   Booth, 532 U.S. at 741 n.6 (stating "we will not read futility or other exceptions into statutory exhaustion requirements where Congress 
has provided otherwise. Here, we hold only that Congress has provided in § 1997e(a) that an inmate must exhaust irrespective of the forms of 
relief sought and offered through administrative avenues.") (emphasis added) (citations omitted).

266   See supra notes 77-78 and accompanying text.

31 Hamline L. Rev. 471, *502

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4354-XW50-004C-200X-00000-00&context=


Page 40 of 40

gray Proctor

into one stage, the three-step inquiry clearly separates the elements of non-exhaustion from 

equitable defenses. This will help courts and parties focus on narrower questions of fact, 

which will be easier to litigate and free up judicial resources.

Analytical clarity and ease of use are particularly important in the PLRA context because 

of the characteristics of the plaintiffs. Prisoners are almost never represented in suits 

regarding prison conditions, so courts should strive for simplicity.   267 Furthermore, 

prisoners in general tend to lack the education and native aptitude to successfully navigate 

complex procedures, potentially making them more susceptible to confusing or  [*504]  

misleading rules.   268 Uniformity is becoming more important for PLRA jurisprudence as 

well. As states begin to experiment with transferring prisoners to facilities in other states, a 

prisoner may move between federal circuits while serving the same sentence.   269 Courts 

should keep in mind that the jurisprudence of PLRA exhaustion is uniquely for the people 

it affects, not simply about them.

Hamline Law Review

Copyright (c) 2008 Hamline Law Review

Hamline Law Review

End of Document

267   Love v. Pullman Co., 404 U.S. 522, 526-27, (1972) ("the creation of an additional procedural technicality . . . [is] particularly 
inappropriate in a statutory scheme in which laymen, unassisted by trained lawyers initiate the process.").

268  LYNN S. BRANHAM, LIMITING THE BURDENS OF PRO SE INMATE LITIGATION: A TECHNICAL-ASSISTANCE MANUAL 
FOR COURTS, CORRECTIONAL OFFICIALS, AND ATTORNEYS GENERAL 36 (ABA Criminal Justice Section 1997) ("[I]t is 
inordinately difficult, and perhaps impossible, for prisoners to effectively litigate their civil rights issues . . . .") (citing KARL O. HAIGLER 
ET AL., LITERACY BEHIND PRISON WALLS xviii, 17-19 (National Center for Education Statistics 1994) (70% of prisoners are barely 
literate, and have difficulty integrating or synthesizing information from complex or lengthy texts)).

269   See, e.g., Jennifer Warren, Protesters Attack Government's Prison Plans; Activists Seeking Reforms Say More Penitentiaries Aren't the 
Answer to Overcrowding Crisis. Lawmakers Clash on Issue Inside Capitol, L.A. TIMES, Mar. 29, 2007, at B1 (although the California 
Supreme Court ruled that the Governor's directive moving prisoners from California to Arizona and Tennessee was an invalid exercise of 
executive power, 360 prisoners have already been moved); Tim Jones, In Rust Belt Town, Inmates are Valued Guests, CHI. TRIB., Mar. 19, 
2007, at C1 (inmates moved from Arizona to Indiana).
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