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INTRODUCTION AND QUESTIONS PRESENTED 
 
 Mr. Sanjay Kuwas suffered damage to his home in 2011 and 2015, when 

blocked drain lines caused interior drains to overflow with contaminated “black 

water.”  Homeowners Choice Property & Casualty Insurance Company (“HC”) has 

appealed a jury verdict finding it breached its contract of insurance by denying 

coverage.  This appeal raises the following questions: 

1) Whether a rational jury considering the evidence could have found that Mr. 
Kuwas suffered a covered loss? 
 

2)  Whether any improper argument occurred, and whether it could have 
deprived HC of a fair trial? 

 
3) Whether HC deserves a new trial because Mr. Kuwas testified he could not 

afford the repairs HC suggested, which were greater than $50,000, and HC 
could not elicit testimony that Mr. Kuwas purchased around $2,000 worth 
furniture between the 2011 loss and the 2015 loss? 
 

4) Whether the jury’s verdict was tainted because a juror was appreciative 
plaintiff’s counsel clarified they were not a father-son team? 
 

5) Whether errors, if any occurred, considered cumulatively warrant reversal? 
  

  



2 

STATEMENT OF THE CASE AND FACTS 
 

Mr. Kuwas must supplement HC’s cherry-picked statement of facts.  In this 

posture, the record must be viewed in the light most favorable to the jury’s verdict.  

Nevertheless, HC appears to have ignored any facts unfavorable to its position – 

including, incredibly, a clause that qualifies the policy’s water damage exclusion. 

As HC’s corporate representative admitted at trial, the policy creates 

coverage for water damage caused by water that leaks through a plumbing system, 

as occurred here.  This and other facts ignored in the initial brief show the jury 

responded to evidence in Mr. Kuwas’s favor, and that the complained-of rulings 

were not error.   

The undersigned asks the Court to keep in mind that Mr. Kuwas called 

almost all of HC’s listed witnesses to testify, successfully using them to prove his 

own case.  Even if error had occurred, HC’s credibility problems and poor tactical 

decisions obviate any realistic likelihood of a different result.    

I. Mr. Kuwas sued because Homeowners Choice denied coverage for 
contaminated water leakages from his plumbing system in 2011 and 
again in 2015. 

 
HC sold Mr. Kuwas an all-risks homeowners insurance policy, which covers 

all losses not specifically excluded.  (Tr. 463).  Mr. Kuwas claimed that HC 

breached his contract of insurance in 2011 and again in 2015 by denying coverage 

for overflows of black water into his home.  Black water is “very dangerous” water 
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that is “grossly contaminated with fungi, and bacteria, and viruses.” (Tr. 300-01).  

It is “bad stuff.” (Tr. 357-58).  HC’s denial letters contended, in essence, that Mr. 

Kuwas unreasonably failed to maintain or repair the drain line; that the interior 

damage caused by was caused by moisture leaking from the exterior; that the 

damage was caused by water that had repeatedly seeped or leaked for more than 

two weeks; and, that leaks from a sewer were not covered.  (Defendant’s Ex. 6; 

Plaintiff’s Ex. 2). 

After voir dire and before opening arguments, HC, unwilling to “create an 

appellate issue out of this particular exclusion,” (R. 250-51), withdrew the 

affirmative defenses based on sewer back-up.  (See R. 249 (admitting exclusion did 

not apply “if this occurred on the property)).  HC conceded that these defenses 

only applied to back-ups caused by an issue off of the property.  (R. 249-50).   

II. Testimony and evidence regarding the 2011 loss. 
 

A. Circumstances of the first drain line backup. 
 

1. Testimony of Sanjay Kuwas 
 

Mr. Kuwas explained that in the years leading up to the 2011 claim, he 

experienced “slow draining, you know, a blockage here and there.  And I would 

have to, you know, rent a snake, go on the roof, and snake it. . . . and usually it 

would clear.”  (Tr. 607).  Other times, the problem would resolve itself.  (Tr. 608). 
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 The first overflow, however, occurred in November 2011.  (Tr. 610).  Mr. 

Kuwas returned home to find “black water everywhere.”  (Tr. 610).  The kitchen 

sink, the master bathroom, and every plumbing fixture and toilet had overflowed.  

(Tr. 612).  He cleaned it up and used a plumbing snake to clear out the drain 

system.  (Tr. 610, 612).  Standing water in an inspector’s photograph was caused 

by a toilet flush during the inspection.  (Tr. 617-18, 640).  After the backup, he 

began using the plumbing at his parents’ house (next door) whenever possible.  (Tr. 

613, 632). 

2. Testimony of Inspector Christopher DiFrancesco. 
 

HC’s building scientist consultant sent Christopher DiFrancesco to examine 

the plumbing system.  (Tr. 296).  His inspection found “three separate things:  two 

with the sewer, and one with a supply line going to the laundry room.”  (Tr. 300).  

Tree roots were blocking a drain pipe that ran from the bathrooms out through the 

front yard.  (Tr. 301).  The kitchen drain pipe was full of black water, caused by a 

broken pipe.  (Tr. 301-02).  These two “major problems” could not be ignored; they 

rendered the house uninhabitable.  (Tr. 304).   

Although anyone repairing the bathroom drain line would have to “dig up 

the yard and replace the pipe,” and perhaps “take out some driveway,” Mr. 

DiFrancesco nevertheless characterized fixing the drain line as “not a big deal.” 

(Tr. 306).  According to him, the pipe in the kitchen was similarly “a decent-sized 
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job.” (Tr. 306).  One would only have to “either break open the floor or tunnel 

underneath the house” to fix it.  (Tr. 306).   

He agreed that the kitchen pipe broke because the cast iron deteriorated, not 

because “somebody didn’t maintain it.”  (Tr. 309-10).  A homeowner renting a 

plumbing snake might bore a hole through an obstruction, but to fully clear the 

pipe he’d need a high-pressure “jet” to “remove . . . anything sitting inside.”  (Tr. 

322).  Even jetting the lines would not clear the roots from the bathroom drain line.  

(Tr. 340).  In fact, the pressure might burst other pipes in the system.  (Tr. 340-41). 

3. Testimony of Bulidling Scientist Scott Cluxton. 
 

Mr. Scott Cluxton, a building scientist, consulted for HC on the 2011 loss.  

(Tr. 352).  His firm hired Mr. DiFrancesco for the on-site inspection.  (Tr. 355-56).  

Mr. Cluxton opined that water had leaked from an exterior door over a period of 

time, and travelled under or through the floor to end up in the shower.  (Tr. 362-64, 

368).  He acknowledged, however, that an obstruction in the bathroom drain line at 

least contributed to the damage.  (Tr. 369-70).  

4. Testimony of Independent Adjuster Gary Carmichael. 
 

Gary Carmichael, independent insurance adjuster, inspected the home in 

January 2012.  (Tr. 693).  He could not testify as an expert witness because HC 

failed to timely list him as such.  (Tr. 698, 704).  He could only say that the shower 

damage “could have been caused” by water backup over a period of time. (Tr. 696-
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97).  Otherwise, he did not “actually remember seeing any real water damage.  

There was just multiple different problems with the different areas of the house.”  

(Tr. 697).  His entire inspection took about an hour and 15 minutes.  (Tr. 712).   

B. Relevant terms of the 2011 policy. 
 

HC’s failure to provide reliable evidence of the terms of the policy 

complicates the analysis of the 2011 loss.  HC did not present a certified copy of 

the 2011 policy, and the declarations page indicates that even if the policy was 

genuine, it failed to produce all of the relevant endorsements. 

Mr. Kuwas entered the declarations page into evidence through John 

Cameron, Esq., litigation specialist and corporate representative for HC.  (Tr. 464).  

Homeowner’s Choice assumed Mr. Kuwas’s 2011 policy when his original insurer, 

Home Wise Insurance Company, became insolvent.  (Tr. 547).  To establish the 

terms of that policy, HC could only rely on the documents Home Wise sent them.  

(Tr. 550).  HC produced a supposedly complete copy of the 2011 policy.   Unlike 

the 2015 policy, it was uncertified, authenticated only by Mr. Cameron’s testimony.  

(Tr. 558-59; 809).  The policy contained a general exclusion for water damage.  

(Defendant’s Exhibit 6, at 10).  The perils insured against, however, created 

coverage for black water damage from the plumbing system.  (Defendant’s Exhibit 

6, at 7-8 (coverage for pollutants from Coverage C’s coverage for accidental 

discharge from plumbing system)). 
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Although the exclusion for “constant and repeated seepage of water” was not 

found in the policy itself, Mr. Cameron believed it was in an endorsement.  (Tr. 

552).  Mr. Cameron testified that the declaration page listed all of the forms and 

endorsements that make up the contract with Mr. Kuwas.  (Tr. 507-08).  This 

document contained an endorsement for constant and repeated seepage.  (Tr. 565-

66).  Some other endorsement forms on the declaration page, however, were not 

offered into evidence.  (Tr. 827).1  Additionally, a single endorsement was stamped 

by the Office of Insurance Regulation, as though it had been retrieved from another 

source.  (Defendant’s Exhibit 6, at 61-63). 

III. Testimony and evidence regarding the 2015 backup. 
 

A. Circumstances of the second drain line backup. 
 

Aside from snaking the lines, Mr. Kuwas did no further maintenance on the 

plumbing system after the 2011 loss.  (Tr. 642).  He could not access pipes under 

the house or buried in the front yard.  (Tr. 644).  He could not afford the services 

that HC recommended as “maintenance.”  (Tr. 644-45).   

In 2015, Mr. Kuwas returned home to the smell of sewage and to standing 

black water backup in the same areas as before.  (Tr. 614, 637).  He could not “use 

any of the plumbing after that.”   (Tr. 616).  He used the plumbing next door at his 

                                           
1 The purported policy failed to include the following endorsements listed on the 
declarations page:  HW03 (03/07); HW 00 06 02 10; HWP E13 (01/08); HW 00 33 
02 10.  
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parent’s house, even in the middle of the night.  (Tr. 616).  Flushing the toilet 

caused water to back up into the shower.  (R. 617-18). 

Mr. DiFrancesco returned to inspect the 2015 loss.  (Tr. 307).  He found 

exactly “the same issue with the sewer lines, and none of the repairs that we 

recommended were done.”  (Tr. 308).  He also found evidence of black water 

contamination in the master bathroom.  (Tr. 310).   

Licensed engineer Mark Damiano examined the residence in 2016.  (Tr. 415-

17).  During his inspection Mr. Kuwas flushed a toilet, which would not drain.  (Tr. 

419; 444).  Mr. Damiano could not be sure that the black water he observed in the 

shower was there before the toilet was flushed.  (Tr. 444).   He agreed that cast iron 

lines degraded regardless of root infiltration, and eventually had to be replaced 

regardless of any maintenance or any other preventative measure.  (Tr. 440-42).   

Independent Adjuster Fernando Flor inspected the home in 2015 only. (Tr. 

719).  He reported black water in the shower area. (Tr. 722).   He could not 

remember whether Mr. Kuwas had asked him to flush the toilet during the 

inspection, thereby causing the backup in the shower.  (Tr. 733).  He did not, 

however, bring his file with him to the trial, inhibiting any further examination on 

the topic.  (Tr. 732).  When asked whether he frequently came to court without a 

file, he replied “I don’t come to court that frequently.”  (Tr. 733-34). 
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B. Relevant terms of the 2015 policy. 
 

Corporate representative John Cameron, Esq. described the exclusion for 

“accidental discharge or overflow of water or staining.”  (Tr. 481).  He 

acknowledged, however, the additional coverage for loss to otherwise covered 

property due to “an accidental discharge or overflow of water or steam from within 

a plumbing . . . system.”  (Tr. 482).2  The plumbing system exception did not 

extend to the “system or appliance from which the water or steam escaped.”  (Tr. 

483).  Moreover, if the loss was caused by neglect, faulty maintenance, of repeated 

seepage, it would still be excluded.  (Tr. 496-97).   

IV. HC in its own words: the testimony of corporate representative John 
Cameron. 

 
Litigation case manager John Cameron, Esq., testified as the corporate 

representative for HC.  (Tr. 458).  His testimony at trial was not always consistent 

with his depositions, and his demeanor on direct examination stood in stark 

contrast to his straightforward and unequivocal answers to HC’s counsel on cross 

examination, (Tr. 493-98), and unimpaired memory of events and testimony.  (Tr. 

509-10; 513-17).   

When asked whether the inspection reports showed a drain line backup, he 

initially tried to “defer to those [prior witnesses] as to exactly what they said.”  (Tr. 

                                           
2 HC’s initial brief omits any mention of this exception to the policy’s water 
damage exclusion. 
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467).  Asked again, he agreed that “there was a sewer backup.”  (Tr. 467).  

Similarly, when asked whether he understood that the cast iron pipes allowed no 

“maintenance” at all, he would only defer to prior testimony.  (Tr. 476).  Asked 

about Mr. Damiano’s report, he similarly would only “defer to that witness’s 

statements what he made.”  (Tr. 479). 

Mr. Kuwas asked Mr. Cameron whether HC would violate the policy if it 

“played the odds,” by deciding to “deny claims in the hope that the party who is 

seeking to be paid under a policy will not sue them.”  (R. 459).  Mr. Cameron 

refused to answer the question, testifying only that HC “tr[ied] to be fair and 

certainly did so in this case.”  (R. 462).  Asked whether the presence of black water 

in the shower in 2015 was “damage” under the policy, he replied that it “may or 

may not be based upon what we just said and what we just saw.”  (R. 472).   When 

asked how to apply the plumbing system exception to the water damage exclusion 

in Mr. Kuwas’s case, he testified that was “for the jury ultimately,” and would only 

verify the language of the policy.  (Tr. 484).   

HC objected when Mr. Kuwas asked what the “constant” part of constant 

and repeated seepage exclusion meant, arguing that he could not give his 

interpretation of the policy.  (Tr. 477).  Mr. Cameron did, however, agree that the 

dictionary defined “constant” as “unchanging, invariable, continuing without 

pause, unceasing flow of water.”  (Tr. 479).   As usual deferring to the experts, he 
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would only tentatively agree that if property were damaged by a covered loss, 

further damage to the property would be irrelevant.  (Tr. 492-93). 

Mr. Cameron clearly was able to interpret an insurance policy when not on 

the witness stand, however.  In fact, that was his job.  He explained that he’d 

written hundreds of denial letters that “involve[d] the analysis of exactly this 

question we’re trying to explain to the ladies and gentlemen of the jury.”  (Tr. 484-

85).  The following exchange occurred: 

KUWAS:  I know you’re telling us that you’re only willing 
to tell us that this is what the language is.  It is true that in 
the hundreds of denial letters that you’ve written, you 
looked at the policy every single time.  I hope you do, 
right? 
HC:  Oh yes. 
KUWAS:  You make a decision based upon what’s in the 
policy, right? 
HC:  Yes.  That is the way that it is done.  Yes. 
 

(Tr. 486-87).3  On redirect, the jury learned that Mr. Cameron was a licensed 

attorney who only became involved if a lawsuit was filed.  (Tr. 525-26). 

 In addition to his evasiveness on the stand, Mr. Cameron also changed his 

testimony from the deposition.  When asked whether Mr. Cluxton’s report 

indicated black water in the shower, he first stated “They did give the general 

report with a lot of information,” but then agreed that the report stated that its 

                                           
3 The trial court overruled HC’s objection that testimony on general claims 
handling practices would violate the pretrial order.  (Tr. 485-86; see Initial Br., 26, 
28-29).   
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findings were consistent with “moisture and mineral deposits during the reported 

sanitary sewer backups in the bathroom one shower enclosure.”  (Tr. 467-58).  In a 

deposition, however, he had testified that nothing in the file suggested the loss was 

caused by a drain backup.  (Tr. 470).  He clarified that “much of that stuff was 

clearly shown not to have anything to do with a backup of any drain,” that there 

was “a backup event, but no damage to it.”  (Tr. 470).  He held to the position that 

it did “not appear that there was damage due to the sewer backup.”  (Tr. 471). 

Accordingly, a major theme of Mr. Kuwas’s closing was that “credibility is 

king,” and that no royalty sat at HC’s table.  (Tr. 807-09). 

V. Damages 
 

Anthony Allogia, licensed general contractor, was contacted by counsel for 

HC in June 2016.  (Tr. 379-81).  He inspected the property in August 2016, at the 

request of HC’s counsel (not HC itself).  (Tr. 382).  He was subsequently asked to 

produce an estimate for a drain line issue, assuming that had caused the black 

water backup.  (Tr. 383). He was not informed of the issues with the kitchen pipe 

and the tree root obstruction.  (Tr. 383).   

Mr. Allogia’s estimate to repair the lines totaled $53,446.73.  (Tr. 387).  His 

estimate did not include a full removal of interior items (Tr. 388) or cabinet 

replacement.  (Tr. 388-91).  He agreed that the cabinets were pressed wood that 
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could be damaged on removal, and that they would expand when wet.  (Tr. 413-

14). 

Mr. Kuwas’s expert, Amit Zemach, estimated the repair cost at $138,892.51.  

(Tr. 577).  He read to the jury the itemized estimate and explained that “anything 

that was contaminated by sewage has to be disposed of,” including the pressed 

would cabinets.  (Tr. 580). 

The jury returned a verdict for $138,892.00. 

SUMMARY OF ARGUMENT 
 

It is most efficient to start with HC’s weakest claim, tucked away in the final 

three pages of its fifty-page brief.  HC argues that Mr. Kuwas did not present 

sufficient evidence to withstand a motion for directed verdict.  Bad enough that HC 

wastes the Court’s time with this frivolous argument.  The jury could easily find 

that Mr. Kuwas held an all-risks policy and suffered a loss in 2011, and that HC’s 

policy covered overflows of black water from the plumbing system.  More 

troubling, HC asks the Court to apply the exclusion for water damage, ignoring 

completely the exceptions for pollutants and water from the plumbing system. 

In Claims 1-4, HC contends the trial was unfair due to prejudicial 

statements, erroneous evidentiary rulings, and juror misconducts.  HC received a 

fair trial free from error.  Assuming for the sake of argument that legal error 
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occurred, it was harmless in the context of a trial that went terribly for HC.  The 

jury’s verdict should stand. 

STANDARD OF REVIEW 
 
 In Claim V, HC argues that the trial court erred by failing to grant its 

motions for directed verdict.  HC must show that, viewing “the evidence and all 

inferences of fact in a light most favorable to the nonmoving party,” no rational 

jury could find in favor of Mr. Kuwas.  Gelsomino v. Ace Am. Ins. Co., 207 So. 3d 

288, 292 (Fla. 4th DCA 2016).  The Court reviews the issue de novo.  Wells Fargo 

Bank, N.A. v. Eisenberg, 220 So. 3d 517, 522 (Fla. 4th DCA 2017).  Here, HC 

consented to a general verdict form, and must show that neither count of the 

complaint was supported by sufficient evidence.  City of Boynton Beach v. Weiss, 

120 So. 3d 606, 611 (Fla. 4th DCA 2013); (Tr. 750, 755, 781). 

 In claim 1, HC argues that the trial court abused its discretion by denying its 

motion for a new trial.  When an attorney makes arguments based on “the facts and 

evidence presented to the jury and all logical deductions” therefrom, he enjoys 

great latitude.  Murphy v. Int’l Robotic Sys., Inc., 766 So. 2d 1010, 1028 (Fla. 

2000).  He must only stop short of argument that could “inflame the minds of and 

passions of the jurors so that their verdict reflects an emotional response.”   Id.   

For unpreserved arguments, HC must also show:  that the argument could “gravely 

impair a fair consideration and determination of the case;” that a curative 
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instruction would not resolve the issue; and, that a public interest in justice (e.g., 

preventing argument based on race or religion) requires a new trial.  Id. at 1029-30.   

Denial of a motion for new trial is reviewed for abuse of discretion.  Whitney 

v. Milien, 125 So. 3d 817, 818-19 (Fla. 4th DCA 2013).  Discretion is abused only 

when “no reasonable judge would take the view adopted by the trial judge.”  HSBC 

Bank v. Nixon, 117 So. 3d 430, 433 (Fla. 4th DCA 2012).   

In Claim 2, HC argues that the trial judge erred by admitting evidence that 

Mr. Kuwas could not afford the repairs he needed after the 2011 loss, and/or by 

denying cross-examination to elicit that Mr. Kuwas had spent around $2000 on 

furniture between 2011 and 2015.  Evidentiary rulings are also reviewed for abuse 

of discretion.  Hurtado v. Desouza, 166 So. 3d 831, 835 (Fla. 4th DCA 2015).   

In Claim 3, HC contends that its rights were violated when a juror thanked 

one of Mr. Kuwas’s attorneys for clarifying that they were not a father-son team.  

HC must show that this compromised the integrity of the factfinding process.  

Norman v. Gloria Farms, 668 So. 2d 1016, 1019 (Fla. 4th DCA 1996); see also 

Maler v. Baptist Hosp. of Miami, Inc., 559 So. 2d 1157, 1162 (Fla. 3d DCA 1989) 

(listing examples).   

HC does not appear to identify any standard of review for the trial judge’s 

denial of the motion for mistrial.  Because the trial judge did not err under any 

standard of review, Mr. Kuwas believes that the issue is moot. 
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ARGUMENT 
 

I. The jury’s verdict was based on sufficient evidence that a covered 
loss occurred during either of the relevant policy periods. 

 
To Appellee, it appears abundantly clear that the jury heard enough evidence 

to rule in favor of Mr. Kuwas.  HC recognized that it sold Mr. Kuwas an all-risks 

insurance policy.  (Tr. 463).  Therefore, HC had to show that any loss was excluded 

by the policy.  Sebo v. Am. Home Assurance Co., 208 So. 3d 694, 696 (Fla. 2016).  

HC failed to present a certified, complete copy of the 2011 policy, and the jury 

could have decided HC failed to carry its burden that any exception existed. 

Assuming arguendo that the jury accepted and applied HC’s purported 

exclusions, HC still could easily have lost.  First, it reasons that “it is undisputed 

that the damage to his residence was long-term.” (Initial Br. 48).  There is no 

general exclusion for damage that is “long-term.”  There was ample evidence for 

the jury to find that a covered loss occurred in 2011 or 2015 when Mr. Kuwas came 

home to find black water backed up through the plumbing system and in his home. 

Moreover, the “long-term” damage HC describes only to the cast-plumbing 

system through growth of tree roots.  (Initial Br., at 48-49).  Damage to the drain 

line and other parts of the plumbing system itself was not a “loss” covered under 

the policy, and could not have been the basis of the jury’s verdict.  (Tr. 482-83; 

Defendant’s Ex. 6, at 8 (exclusion for loss “to the system or appliance from which 

the water or steam escaped”)).  The relevant “loss” could easily be the “accidental 



17 

discharge or overflow of water . . . from within a plumbing . . . system.”  

(Defendant’s Ex. 6, at 8; Plaintiff’s Ex. 2, at 39; Tr. 481-82). 

HC also raises the exclusion for water damage, but simply ignores the 

coverages for leakage from a plumbing system.  In fact, HC fails to mention this 

additional coverage anywhere in its brief.   

Finally, HC raises the exclusion for constant or repeated leakage or seepage, 

arguing that “it cannot reasonably be disputed that the alleged damage caused by 

the black water resulted from constant or repeated seepage of water over more than 

14 days.”  (Answer Br. 50).  The jury could have found that a loss occurred when 

black water leaked through the plumbing system and contaminated the interior. 

II. The trial court did not abuse its discretion by denying the motion for 
new trial. 

 
A. Preserved objections to statements and argument. 

1. Playing the odds 

The “play the odds” issue did not originate with Mr. Kuwas, but with a 

potential juror during voir dire.  A prospective juror, Mr. Kaye, was an attorney 

practicing property law in Pompano Beach, Florida.  (Tr. 122).  He explained 

during voir dire his “own opinion as to the way insurance companies work.”  In his 

experience, “The knee jerk reaction is to deny everything.  And ultimately push 

people to have to make formal claims through legal assistance which most won’t.”  

(Tr. 123).  He agreed that “they play the odds.”  (Tr. 123).   
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HC did not request a new pool of jurors.  Instead, HC elicited that Mr. 

Kaye’s clients could be the target of frivolous claims; that contracts should be 

respected; and, that homeowners policies contained exclusions.  (Tr. 162, 165, 180-

81).  HC’s decision to “play the odds” and forego a new jury pool invited 

comments on this theme.  

Additionally, HC’s case law on claims handling testimony does not apply 

here.  The cases address claims for uninsured motorist benefits, which sound more 

in tort than in “an action for the breach of a contract of insurance.”  Mercury Ins. 

Co. v. Moreta, 957 So. 2d 1242, 1251 (Fla. 2d DCA 2007).  In tort cases, a jury 

might easily punish a defendant by inflating some component of damages.  

Intramed, Inc. v. Guider, 93 So. 3d 503, 507 (Fla. 4th DCA 2012) (finding harm 

where jury awarded substantial damages to 92-year old for future pain and 

suffering).  And this is not a case where “only causation and damages were 

contested; liability was not an issue.”  Carvajal v. Penland, 120 So. 3d 6, 8 (Fla. 2d 

DCA 2013); see also Fasani v. Kowalski, 43 So. 3d 805, 807 (Fla. 3d DCA 2010).   

Here, the award matches exactly the loss as estimated by Mr. Kuwas’s expert.  

There is no punitive component.   

Finally, HC’s representative highlighted the issue by failing to provide 

straightforward testimony.  The “play the odds” comment was only an issue 

because Mr. Cameron would not admit that HC had a duty to act in good faith.  (R. 
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459-62).  And the denial letters demonstrated that Mr. Cameron was capable 

interpreting an insurance policy when it suited his purposes.  (Tr. 486-87). 

2. Payment of premiums 

HC objects to testimony on how long Mr. Kuwas paid insurance premiums.  

(Initial Br., at 29).  Counsel only emphasized that Mr. Kuwas sought benefits that 

he had paid for, not a gratuitous benefit.  And here, duration of payment of 

premiums was not sufficiently related to any issue at trial to cause prejudice.  

Compare Gov’t Emples. Ins. Co. v. Kisha, 160 So. 3d 549, 552 (Fla. 5th DCA 

2015) (testimony was prejudicial insurer argued late payment obviated coverage).  

The jury’s award was not based on sympathy, but on expert testimony.  Compare 

USAA Cas. Ins. Co. v. Howell, 901 So. 2d 876, 878 (Fla. 4th DCA 2005).  The jury 

also heard that Mr. Kuwas paid HC no premiums until several months before the 

2011 loss.  The evidence did not unfairly suggest that “HC owed him something” 

besides the coverage he paid for.  (Answer Br., at 31). 

3. Belated withdrawal of sewer backup defense. 

From Mr. Cameron, the jury learned that HC withdrew the sewer backup 

defense the loss did not originate from off-premises.  (Tr. 474-45).  Observing that 

HC withdrew its sewer backup defense before trial was proper.  The argument was 

factual, and based on evidence in the record.  HC had no right to prevent argument 

on the differences between the reasoning in the denial letters, which were admitted 
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into evidence, and the defenses at trial.  Mr. Kuwas’s remarks at closing did not 

address HC’s conduct at trial.    

 Authority cited in HC’s initial brief shows how far this “error” falls 

undermining the jury’s verdict.  Mr. Kuwas did not attack opposing counsel, 

accuse HC of withholding evidence, or fault it for not introducing evidence that the 

trial judge excluded.  Saunders v. Dickens, 103 So. 3d 871, 877 (Fla. 4th DCA 

2012).  This case is not R. J. Reynolds Tobacco Co. v. Robinson, 216 So. 3d 674 

(Fla. 1st DCA 2017), in which the plaintiff, as aptly recounted in the Lexis case 

summary: 

disparaged defendant for contesting liability at trial, 
suggested that defendant and other “big corporations” 
used legal defenses modeled after a dishonest strategy 
employed by the banking industry in the real estate market 
and that one of defendant’s witnesses was complicit in this 
scheme of deception, accused opposing counsel of 
participation in a scheme of deception, and denigrated 
defendant as an unrepentant, anti-military, criminal 
predator, which the jury must fight and destroy, resulting 
in an unprecedented punitive verdict of $23.6 billion. 

 
Mr. Kuwas did not suggest that HC was wrong to enforce its rights.  (Answer Br. at 

33 (quoting Zabner v. Howard Johnson’s, Inc., 227 So. 2d 543, 546 (Fla. 4th DCA 

1969)).  He just pointed out that HC relied on an exclusion that did not apply.   

B. Unpreserved arguments. 
 

HC argues it was deprived of a fair trial by statements it did not initially 

find objectionable.  It again faults Mr. Kuwas for denigrating its defenses and 
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asking the jury to punish HC for defending the case.  (Answer Br. at 33-34 

(quoting Tr. 271, 276, 804, 812)).  The specific instances cited were based on 

evidence and fair inferences, could have been cured by objection, and do not 

implicate any interest in the administration of justice.  Argument on payment of 

premiums was proper as described in the proceeding section of this brief, and the 

unobjected-to statements do not meet the more stringent standard HC faces. 

As for statements on failing to take responsibility and forcing Mr. Kuwas to 

sue, Mr. Kuwas illustrated that, even if HC had proven that the 2011 policy 

contained the exclusions HC relied on, the evidence did not support them.  

(Answer Br. 34 (quoting Tr. 806)).  Contrary to HC’s characterization in the initial 

brief, counsel did not imply that Mr. Carmichael testified falsely.  Counsel simply 

illustrated the inconsistency in raising the leaking or seeping water defense when 

HC’s witness testified on direct that he “d[id]n’t remember actually seeing any real 

water damage.”  (Tr. 697).4 

III. Testimony that Mr. Kuwas could not afford the $50,000 repairs HC’s 
inspector recommended does not require a retrial. 

  
HC claimed that Mr. Kuwas unreasonably failed to maintain his residence 

because he did not perform repairs that would total more than $50,000.  (Tr. 387).  

Indeed, HC argued that whether Mr. Kuwas took “all reasonable means to save and 

                                           
4 HC invited the jury’s reliance on this statement by failing to list Mr. Carmichael 
as an expert witness, precluding any subsequent opinion testimony. 
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preserve property at and after the time of loss” went “to the heart of” HC’s 

defenses.  (R. 404).  HC also faulted Mr. Kuwas for inadequate maintenance.  

“Reasonable” and “adequate,” in turn, are for a jury to decide.  Whether a 

homeowner in Mr. Kuwas’s position could afford the repairs was relevant to 

deciding that issue. See Sossa by & through Sossa v. Newman, 647 So. 2d 1018, 

1020 (Fla. 4th DCA 1994) (defendants stressing failure to seek medical treatment 

opened door to testimony plaintiff could not afford to). 

There is no sign that the jury’s passions were inflamed.  This is not a case 

where a jury awarded more than a million dollars after a minor traffic accident, 

after hearing irrelevant evidence concerning admitted liability.  (Answer Br, at 38) 

(discussing Hurtado v. Desouza, 166 So. 3d 831, 835-36 (Fla. 4th DCA 2015))).  

Nor did a juror burst into tears after hearing how little defendant earned, leading to 

an award of only $70,873 over evidence that her future medical expenses were at 

least $427,000 and lost wages $210,000.  Samuels v. Torres, 29 So. 3d 1193, 1196 

(Fla. 5th DCA 2010).  HC cannot complain of any prejudice. 

Mr. Kuwas’s ability to obtain cash or credit to purchase $2,000, on the other 

hand, is not relevant, simply because the amount is so far away from the lowest 

estimate of damages, much less the $158,000 the jury awarded Mr. Kuwas as the 

final cost of repair.  (Answer Br, at 41).  No error occurred when the Court denied 

permission to cross-examine him on these purchases. 
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IV. The trial did not become unfair when a juror gave Mr. Kuwas’s 
counsel thanks for explaining that they were not a father-son team. 

 
As HC’s stipulated facts show, the encounter between Mr. Mineo and juror 

Linde merely a harmless continuation of exchanges during voir dire and trial.  It 

strains all logic – and any rational interpretation of Florida law – to presume 

reversible misconduct occurred. 

During his examination of potential juror Kaye, Mr. Kuwas’s counsel noted 

that they had both practiced law for more than 30 years, and were both mentors to 

younger attorneys.  Thus, juror Kaye knew the importance of leaving aside any 

personal feelings and rendering a verdict based only on the evidence.  (Tr. 123-25).  

Mr. Mineo noted in passing that he was lucky enough to practice law with his son, 

and but for that mentorship relationship he might not continue practicing.  (Tr. 

125). 

During trial, Mr. Mineo clarified that co-counsel Lidor Kantor was not his 

son.  (Tr. 315-16).  At a subsequent recess, juror Linde approached Mr. Kantor at a 

water fountain, and told him he was glad Mr. Mineo had clarified that they were 

not related.  Mr. Kantor did not reply; he raised his hands in the air and walked 

away.  (Tr. 529-30, 533).   

Counsel for HC did not challenge the facts as presented by Mr. Kantor and 

the court deputy, who witnessed juror Linde’s comments and volunteered an 
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account.  (Tr. 538).  The court denied the motion for mistrial, because the “benign” 

encounter would not justify dismissing a juror.  (Tr. 541).   

The juror-initiated contact was with Mr. Kantor, rather than with Mr. Kuwas 

himself, the bailiff, or the judge, and it was preserved by testimony from two 

parties whose representations HC did not challenge.  Contrary to HC’s argument, 

(Answer Br. at 42), Florida law does not presume prejudice here.  Del’Ostia v. 

Strasser, 798 So. 2d 787 (Fla. 4th DCA 2001) (citing cases).  Juror Linde’s 

statement is not the sort of “potentially harmful” misconduct that is presumptively 

prejudicial.  Norman v. Gloria Farms, 668 So. 2d 1016, 1020 (Fla. 4th DCA 1996).   

V. Assuming arguendo that every issue HC identifies is legal error, the 
cumulative effect still would not warrant reversal. 

 
HC apparently concedes that the allegedly improper arguments addressed in 

Section II.A. of this brief, considered individually, were harmless error.  (Answer 

Br. 35-36).  It argues only that Mr. Kuwas could not his burden to show harmless 

error when the preserved errors are considered together.  Because no errors 

occurred, the effects cannot be aggregated.  Moreover, it would be strange indeed 

to consider the cumulative effects of unpreserved error, which only lead to error 

when severely prejudicial to faith in the courts. 

 But even if one accepts arguendo that HC has identified legal error in each 

claim, it is not entitled to a new trial.  The test for harmless error is applied in the 

context of the trial, “including a close examination of the permissible evidence on 
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which the jury could have legitimately relied.”  Special v. W. Boca Med. Ctr., 160 

So. 3d 1251, 1256 (Fla. 2014).  Against the purported “evocations of sympathy for 

a policyholder and malice toward his insurer,” (Initial Br., at 46-47), the Court 

must also weigh the evidence put before the jury, which could reasonably establish 

that: 

- An all-risk policy existed in 2011, but no exclusions were proven; 

- Until the 2011 overflow, Mr. Kuwas took exemplary measures to maintain his 

plumbing and keep it clear of obstructions; 

- Suddenly and without warning, a black water overflow from the plumbing 

system caused substantial damage to Mr. Kuwas’s home; 

- The damage was complete when the black water overflowed; 

- In its denial letters, HC raised exclusions that it would not rely on at trial; and, 

- Mr. Kuwas’s maintenance and loss mitigation were reasonable, because 

spending more than $50,000 on an excluded loss was not reasonable. 

 Against this, HC raises a few remarks based on evidence and permissible 

inferences, testimony that Mr. Kuwas could not afford to make the $50,000 repairs 

suggested after the 2011 claim, and a stray comment by an over-friendly juror.  

Such a flimsy defense cannot be further prejudiced. 
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CONCLUSION 
 
 Mr. Kuwas believes a fair-minded review of the record will show that, when 

viewed in the light most favorable to him, this case is not even close, much less 

properly resolved for HC on directed verdict.  The remarks and rulings to which 

HC objects were fair when taken in context, and in any event did not render the 

trial prejudicially unfair.  Mr. Kuwas believes this case can be affirmed per curiam 

with no great effort. 
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