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UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 
 

JASON LENZ, 
        Case:  18-12366D 
 Petitioner/Appellant, 
        From: 6:16-cv-1466 
v.         (M.D. Fla.) 
 
SECRETARY, FLORIDA DEPT. OF  
CORRECTIONS, et al. 
 
 Respondents/Appellees. 

 
MOTION FOR CERTIFICATE OF APPEALABILITY 

 
 Petitioner/Appellant Jason Lenz (“Mr. Lenz”), a Florida inmate, requests this 

Court to issue a certificate of appealability (“COA”) for review of the denial of his 

Section 2254 petition.  Mr. Lenz was convicted of first degree murder and felony 

child abuse in a second trial, after the first jury deadlocked 10-2.  Mr. Lenz seeks 

review of the following issue:  whether the District Court erred in denying Mr. 

Lenz’s claim of ineffective assistance of counsel, where trial counsel failed to 

investigate and retain experts to rebut the testimony of Dr. Predrag Bulic, the 

state’s expert who testified that only child abuse could have caused the victim’s 

death. 
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Facts 

In January 2010, a 10-2 deadlocked jury failed to convict Petitioner Jason 

Lenz of charges arising from the death of his girlfriend’s three-year old son 

(“AJC”).  Mr. Lenz was convicted and sentenced at his second trial. 

This case is about the source of AJC’s injuries, which occurred when he was 

home alone with Mr. Lenz.  Mr. Lenz was involved with AJC’s mother 

(“Goldrine”).  AJC and Goldrine lived with Mr. Lenz and his mother (“Peggy”).  

On January 24, 2009, Mr. Lenz and his mother dropped off AJC’s mother 

(“Goldrine”) at work and took AJC back to their home.  Ms. Lenz left the house at 

around three P.M.  Around 9:30 P.M., Ms. Lenz and Goldrine returned home.  

(D.E 11-5, at 680-81).   

Goldrine kept clothing in a closet in AJC’s bedroom.  That night, Mr. Lenz 

laid out her nightwear in their bedroom, and Goldrine therefore did not enter AJC’s 

bedroom.  Mr. Lenz had done this three or four times in the six months they lived 

together.  (D.E 11-5, at 680-82).  Around 9 A.M. the following morning, Goldrine 

began to wake AJC up, but Mr. Lenz told her to let him sleep.  An hour or so later, 

after Goldrine, Mr. Lenz, and his grandmother had breakfast, Goldrine went to 

wake up AJC and discovered his body.  (D.E 11-5, at 685-86).   

Mr. Lenz initially denied having any idea what could have caused AJC’s 

death.  (D.E. 11-5, at 883-978).  He later agreed to a voluntary sworn interview.  
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(D.E. 11-4, at 56).  After police confronted him with the autopsy reports (Id. at 92-

106), Mr. Lenz confessed that, around 6:30 he had slipped and fallen, causing AJC 

to strike his head on the ground.  (Id. at 108-09).  Later in the interview, while 

speaking with Goldrine, he explained that he had tripped on her slippers.  (Id. at 

140).  At trial, Mr. Lenz further explained that he thought he had stepped on his 

cat, Bandit, causing him to overreact and lose his balance.  (D.E. 11-5, at 1564). 

Thus, Mr. Lenz maintains that he fell while carrying AJC.  The state 

contends, through the testimony of its expert Predrag Bulic, M.D., that an 

accidental fall of less than ten feet could not have caused AJC’s death.  Expert 

testimony introduced during state postconviction proceedings demonstrates that 

Mr. Bulic erred gravely by failing to consider factors such as forward motion at the 

time of the fall, and the thickness and composition of the carpet.  In fact, 

biomechanical expert Dr. James Ipser reported this to trial counsel, who did not 

follow up.  (D.E. 11-7, at 2).  Moreover, the testimony of forensic pathologist Dr. 

Willey demonstrated that Dr. Bulic’s autopsy procedures were suspiciously 

incomplete and unreliable.1  Counsel did not investigate or discover the 

unreliability of the autopsy before trial despite his serious questions about Bulic’s 

competency.  (D.E. 11-7, at 7, 11-12). 

                                                           
1 Dr. Predrag Bulic was subsequently disciplined for misconduct in connection 

with the autopsy of Michelle O’Connell.  See, e.g., 
http://www.nytimes.com/projects/2013/two-gunshots/index.html. 
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Mr. Lenz by all accounts enjoyed a loving relationship with AJC, evidence 

of which deadlocked the first jury.  At the first trial, the state produced Williams2 

rule evidence that Mr. Lenz had a bad temper, and had caused at least one 

indentation in the wall by punching it after he and Goldrine had an argument.  This 

allowed counsel to rebut with favorable evidence of Mr. Lenz’s character 

indicating that “frankly, he loved the child more than the child’s mother.”  (D.E. 

11-6, at 912).  The evidence also proved that the incidents of “alleged abuse really 

weren't caused by him but were typical child's play, because they were all pretty 

well documented.”  (Id. at 913).  After the trial, a juror e-mailed Mr. Hornsby to 

explain that this evidence had led to the two holdout votes to acquit, because those 

jurors “were convinced that he loved the child and that there’s no way he could 

have done this.”  (Id. at 912).   

Trial counsel later explained that “the second trial came around so quickly 

[in February 2010], and with my wife being pregnant . . . the trial almost 

bankrupted me.”  (D.E. 11-6, at 919).  In his own words, the state “cut [counsel] 

off at the knees” by withdrawing its notice of intent to use the Williams rule 

evidence, in turn precluding counsel from presenting that favorable character 

evidence.  (Id. at 913; see also D.E. 11-1, at 244 (requesting order precluding 

introduction of evidence of good conduct by Mr. Lenz); D.E. 11-5, at 621 (granting 

                                                           
2 Williams v. Florida, 110 So. 2d 654 (Fla. 1959). 
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motion after argument on first day of trial)).  Nevertheless, trial counsel did not 

revisit his decision to rely exclusively on cross-examination of Dr. Bulic instead of 

presenting his own witness. 

Argument on Appeal 

 The state postconviction court rejected Mr. Lenz’s claims, concluding that 

trial counsel made a reasonable strategic decision to forego expert witnesses 

because Dr. Bulic’s supervisors would have then have testified in support of 

Bulic’s conclusion.  (D.E. 11-6, at 693).  However, the record clearly demonstrates 

that trial counsel did not make any decision with respect to the changed 

circumstances in the second trial.  Additionally, trial counsel failed to make a 

reasonable investigation into Dr. Ipser’s expected testimony after he opined that 

Mr. Lenz’s account was consistent with AJC’s injuries, so no decision on whether 

to call him could have been reasonable.  And by failing to effectively use Dr. Ipser 

or a forensic pathologist like Dr. Willey during trial preparation, trial counsel 

unreasonably failed to prepare to cross-examine Bulic with, for example, Bulic’s 

deviation from accepted autopsy practice and consequent unreliability of his 

conclusion that AJC had choked on a hot dog at the time of his injury rather than 

regurgitating it later.  (D.E. 11-6, at 836, 849-52, 887-94).   

Indeed, counsel did not even provide Dr. Ipser with the autopsy report itself.  

(Id. at 900).  His consultations with three other doctors (Drs. Dezfulian, Shuman, 



6 

and Nelson) were limited to their professional evaluation of Mr. Lenz’s 

explanation of the injuries, not the adequacy of Bulic’s autopsy.  (D.E. 11-6, at 

934-35; D.E. 11-7, at 1).  The state court was wrong to conclude that counsel had 

thereby conducted an adequate investigation.  (D.E. 11-6, at 694).  The state court 

was also wrong to conclude that the doctors would have contradicted Mr. Lenz’s 

testimony that the AJC was not in respiratory distress after the fall.  (Id.).  Their 

testimony would have supported the argument that AJC regurgitated the hot dog in 

his sleep, a possibility Dr. Bulic wrongly claimed that his shoddy medical work 

had ruled out. 

 As argued more fully in the reply below, reasonable jurists could conclude 

that the state court made an unreasonable finding of fact, or unreasonably applied 

Strickland.  Mr. Lenz’s case warrants a certificate of appealability and full briefing.   

Respectfully Submitted,      

/s/Gray R. Proctor       
Fla. Bar No. 48192      
1108 E. Main Street, Suite 803     
Richmond, VA 23219      
888-788-4280       
E-mail: gray@appealsandhabeas.com    
Attorney for Appellant Jason Lenz    
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