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INTRODUCTION AND QUESTIONS PRESENTED 
 
 911 Restoration of Orlando appeals the order granting the motion for 

summary judgment filed by St. Johns Preferred Insurance Company and the order 

denying 911’s motion for rehearing.  911 claims standing as the holder of a post-

loss assignment of benefits from St. Johns’s insureds, Patrick and Crystal 

Coleman. 

 In exchange for an assignment of the Colemans’ insurance benefits, 911 

performed water extraction and remediation, including tear-out of damaged 

drywall, after water from the septic system backed up into the bathroom of their 

master bedroom.  Normally the loss would not be covered, but the policy included 

a special endorsement which rendered water back-up a peril insured against.  The 

policy also included an anti-assignment provision that required the signature of the 

mortgagee on any post-loss assignment of benefits.  

St. Johns issued a $5000 check to the Colemans, the mortgagee, and the 

public adjuster.  911 brought a breach of contract suit seeking payment of it $6,276 

invoice.  The lower court granted summary judgment to St. Johns, reasoning that, 

unlike the other perils insured against, the coverage in the water back-up 

endorsement did not include the “additional coverages” for debris removal and 

reasonable repairs.   
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 The questions presented in this case are: 
 

1) Where an endorsement defines a new “peril insured against,” does 
coverage also exist under additional coverages that apply to any “peril 
insured against?” 
 

2) Does 911 hold a valid assignment of benefits where the Colemans did not 
obtain the signature of a mortgagee representative before engaging 911 to 
perform emergency services? 

 
3) Can St. Johns satisfy a debt assigned to 911 by paying the assignor and 

other parties jointly? 
 

STATEMENT OF THE CASE AND FACTS 
 
 On March 15, 2015, Patrick and Crystal Coleman (“the Colemans”) suffered 

water damage at their residence after their full septic tank caused water to back up 

in the master bedroom.  911 Restoration of Orlando, LLC (“911”) performed water 

and mold remediation in exchange for an assignment of benefits (“AOB”) due 

from their insurer, St. Johns Insurance Company, Inc. (“St. Johns”).  Another 

contractor drained the septic tank.  (R. 186). 

The AOB provided: 

I hereby assign any and all insurance rights, benefits, and 
proceeds under the above referenced policy to 911 
Restoration.  I hereby authorize direct payment of any 
benefits or proceeds to 911 Restoration, as consideration 
for any repairs made by 911 Restoration.  I hereby direct 
my insurance carrier  to release any and all information 
requested by 911 Restoration, its representative, or its 
Attorney for the direct purpose of obtaining actual benefits 
to be paid by my insurance carrier to 911 Restoration for 
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the direct purpose of obtaining actual benefits to be paid 
by my insurance carrier to 911 Restoration for services 
rendered or to be rendered for my appropriate property 
damage. 

(R. 279). 

 Two provisions of the Colemans’ insurance policy are key to this appeal.  

The first is an endorsement that deletes the coverage exclusion for damage caused 

by water back-up, and provides $5,000 in coverage “for direct physical loss. . . to 

property covered under Section I caused by water, or water-borne material, which 

backs up through sewers or drains.”  The second is a limitation on AOBs, requiring 

“the prior written consent of all ‘insureds,’ all additional insureds and all 

mortgagee(s) named in the policy;” otherwise, anyone performing repairs was not 

entitled to “receive compensation for services using an assignment of benefits or 

any instrument that transfers any post loss rights. . . .”  (R. 187, 270 (water back-up 

coverage), 217-18 (anti-AOB clause)). 

St. Johns’s adjuster estimated repairs in the amount of $7,535.65 would be 

required.  St. Johns, however, invoked the $5000 limit of liability for water 

overflow damage under coverage A, “Dwelling”  (R. 288-90).  On April 16, 2015, 

it issued a check for $5000 payable jointly to the Colemans, their public adjuster, 

and Nationstar Mortgage, but not 911.  (R. 286). On July 28, 2015, 911 filed suit 

seeking $6,276.08 for services rendered.  (R. 4). 
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 St. Johns filed a motion to dismiss, arguing that 911 lacked standing because 

the AOB was not signed by the mortgagee, violating the anti-AOB clause.  (R. 30).  

The court denied the motion, and St. Johns subsequently filed a motion for 

summary judgment.  St. Johns renewed its argument that 911 lacked standing to 

sue because the mortgagee has not signed the AOB.  (R. 191-92).  It also claimed 

for the first time that no further payment could be due because it had paid to the 

$5000 policy limit.  (R. 190).  According to St. Johns, all “losses resulting from a 

sewer or drain back-up are only insured up to five thousand dollars.”  (R. 190). 

In response, 911 argued that the mortgagee consent requirement was an 

illegal restriction on post-loss AOBs, and that the policy limits had not been 

exhausted with respect to the “reasonable repairs” and “debris removal” additional 

coverages.  (R. 293-97).  St. Johns had breached the contract by issuing payment to 

other parties after notification that 911 had obtained the AOB, and the “additional 

coverages” provided coverage in excess of the $5000 limit for direct physical 

damage specified in the endorsement. (R. 301-306). 

After a February 22, 2016 hearing (R. 547-63), the court took the motion for 

summary judgment under advisement.  On March 21, 2016, the court sent a letter 

explaining that “there was no additional coverage, over and above the 

endorsement.  It is clear that the endorsement does not cover expenses sought by 

the plaintiff.”  (R. 414).  On May 17, 2016, the court entered a final order granting 
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the motion and dismissing the case with prejudice.  (R. 417).  The court found that 

St. Johns had “issued full payment to the insureds . . . for the subject claim 

consistent with the terms and conditions of the subject policy of insurance,” and 

that no coverage existed beyond the $5000 limit already paid.  (R. 415-16).   

In its motion for rehearing, 911 pointed out that Florida law did not permit 

restrictions on AOBs, (R. 422-25), and the court did not appear to have addressed 

the AOB issue.  (R. 425).  911 explained that the exhaustion of the coverage A 

limit in the endorsement “neither negates Defendant’s breach of contract, nor 

absolves Defendant of its duty to discharge its debt directly with the Plaintiff.”  (R. 

425).  The motion for rehearing was denied without explanation.  (R. 542). 

911 appeals. 
SUMMARY OF ARGUMENT 

 
 The lower court erred by granting summary judgment.  The relevant 

endorsement does not merely add $5000 in coverage for direct physical loss under 

coverage A “Dwelling”; it also redefined the “perils insured against” to include 

water back-up.  A plain reading of the policy endorsement places water back-up 

within the additional coverages for reasonable repairs and debris removal. Because 

debris removal coverage extends to 105% of any applicable limit, benefits remain 

to be paid.  However, the $5000 limit also can be read to apply only to direct 

physical damage to the dwelling, and not to any additional coverages. 
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St. Johns’s anti-assignment clause does not invalidate 911’s AOB. Florida 

law is well-settled that an insurer’s consent to an AOB is not required. Because 911 

held a valid AOB, St. Johns could not discharge its debt by issuing payment to the 

Colemans, their public adjuster, and the mortgagee.  St. Johns was on notice that 

the Colemans assigned their insurance benefits to 911 in exchange for emergency 

services, and therefore has no defense that could justify paying the wrong parties. 

STANDARD OF REVIEW 
 

This appeal presents an issue of law reviewed de novo because it involves an 

order granting final summary judgment; the de novo standard of review is applied 

to determine whether there are genuine issues of material fact and whether the trial 

court properly applied the correct rule of law.  Volusia Cnty. v. Aberdeen at Or-

mond Beach, L.P., 760 So.2d 126, 130 (Fla. 2000).  The facts must be viewed in 

the light most favorable to appellant.  Moore v. Morris, 475 So. 2d 666, 668 (Fla. 

1985). 

Rule 1.510 of the Florida Rules of Civil Procedure provides that summary 

judgment is appropriate when “there is no genuine issue as to any material fact,” 

and the movant is “entitled to a judgment as a matter of law.”  It is well settled that 

a party moving for summary judgment has the burden of conclusively showing that 

there are no genuine issues of material fact.  Moore v. Morris, 475 So. 2d 666, 668 

(Fla. 1985); see also Dade Cnty. Sch. Bd. v. Radio Station WQBA, 731 So. 2d 638, 
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643 (Fla. 1999) (explaining that “summary judgment should not be granted unless 

the facts are so clear and undisputed that only questions of law remain.”).  “Until it 

is determined that the movant has successfully met this burden, the opposing party 

is under no obligation to show that issues do remain to be tried.”  Holl v. Talcott, 

191 So. 2d 40, 43 (Fla. 1966). 

ARGUMENT 
 
 It is not difficult to explain 911’s position with regard to water back-up 

coverage.  In addition to providing $5000 in coverage for direct physical loss 

caused by water back-up, the endorsement deleted the coverage exclusion for 

water back-up damage.  This rendered water back-up damage a peril insured 

against, covered by Coverages A, B, C, and D, as well as by the “additional 

coverages” provision.  St. Johns could have excluded water back-up from the 

additional coverages, but did not.  Therefore, the limit of coverage here is 

contained in the debris removal provision:  105% of the “limit of liability that 

applies to the damaged property,” (R. 230), which is either the $5000 for direct 

physical loss as specified in the endorsement (R. 270) or the $181,357 limit under 

coverage A.  (R. 202).  Regardless, the lower court erred in concluding that St. 

Johns had issued payment to the full policy limits for additional coverages. 

 The anti-assignment clause is also treated in some detail here in anticipation 

of Appellee invoking it as a “tipsy coachman” ground for affirmance.  The clause 
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violates general rules against restrictions on alienability and the more specific rule 

against restrictions on AOB.  The Office of Insurance Regulation has refused to 

approve it because it is inconsistent with well-settled Florida law guaranteeing that 

consumers can freely assign insurance benefits after a loss occurs.  Therefore, the 

AOB is valid, and St. Johns did not discharge its debt. 

I.    The policy covers reasonable repairs and debris removal caused by 
water back-up, and St. Johns has not paid to the policy limit. 
 

The lower court erred by concluding that there was no coverage for 911’s 

services.  Normally, water back-up is excluded from coverage under the standard 

policy, and therefore not a peril insured against.  The “Water Back Up and Sump 

Discharge or Overflow” endorsement that the Colemans purchased dmodifies the 

“water damage” exclusion (R. 237), making septic system backup a peril insured 

against.  (R. 233 (excluded causes are not a peril insured against)).  This creates 

general coverage for water back-up damage.  Fid. Coop. Bank v. Nova Cas. Co., 

726 F.3d 31, 37 (1st Cir. 2013) (reasoning that after exclusion was deleted, “the 

policy can no longer be read to exclude coverage for damage, directly or indirectly, 

by water that backs up or overflows from a drain”).  The endorsement deletes the 

exclusion unconditionally and without qualification.  Home Ins. Co. v. Doe, 321 

So. 2d 24, 29 (La. Ct. App. 1975) (where no language limited deletion of 

exclusion, “endorsement deletes exclusion (m) as to all operations.”).   
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For every peril named in the policy, St. Johns insures “against risk of direct 

physical loss” only.  (R. 233).  However, the additional coverages section in the 

policy provide benefits for debris removal and reasonable repairs, if made 

necessary by a “peril insured against.”  (R. 230).  Here, the endorsement itself also 

mentions only “direct physical loss” caused by water back-up.  (R. 270).  If, as St. 

Johns argued below, the additional coverages do not apply to the covered peril of 

water back-up because “the policy only allows for the $5000 for direct physical 

loss,” (R. 563), every other peril would also exclude the additional coverages, 

rendering them illusory.  Trautman v. Union Ins. Co., 2010-Ohio-1504, ¶¶ 19-20 

(Ct. App.) (reasoning that if reference to “direct physical loss” in endorsement 

prevented water back-up from being treated as other perils, additional coverage 

would be illusory because every peril was insured only for direct physical loss); 

see also First Mercury Ins. Co. v. Sudderth, 620 F. App’x 826, 830 (11th Cir. 2015) 

(describing Florida law on illusory coverage). 

This is not to say that St. Johns could not have provided a unique limit for 

additional coverages made necessary by water back-up.  Policies that clearly limit 

additional coverages are not rare.  E.g.,  Chadwell v. N.J. Mfrs. Ins. Co., No. A-

3931-09T3, 2011 N.J. Super. Unpub. LEXIS 31, at *5 (Super. Ct. App. Div. Jan. 6, 

2011); Gilbert/Robinson, Inc. v. Sequoia Ins. Co., 655 S.W.2d 581, 584 (Mo. Ct. 

App. 1983).  By not creating an additional peril insured against, the policies 
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described in other cases limit coverage solely to that provided in the endorsement, 

unlike coverages provided in the principal policy.  AJC Int'l, Inc. v. Triple-S 

Propiedad, 790 F.3d 1, 10 (1st Cir. 2015) (where freezer mechanical breakdown 

caused more than $1,000,000 of food to spoil, finding lesser $25,000 limit for 

spoilage applied where mechanical breakdown coverage was provided in an 

additional coverage that did not purport to create a new peril insured against); 

Bower v. Am. Cas. Co., Case No. 99-4102, 2001 U.S. App. LEXIS 18053, at *4-5 

(6th Cir. Aug. 6, 2001) (discussing lower court’s denial of claim where 

endorsement specified direct physical loss and “did not under the plain language . . 

. create an additional ‘Peril Insured Against;’” dismissing for lack of federal 

jurisdiction). 

Here, St. Johns has modified the principal policy to include water back-up as 

a peril insured against.  As a “peril insured against,” benefits for debris removal 

and repair are available.  Dream Spa, Inc. v. Fireman's Fund Ins., No. 06-CV-13142 

(KMK), 2008 U.S. Dist. LEXIS 8933, at *15-23 (S.D.N.Y. Feb. 5, 2008) 

(concluding that policy read “as if the causes listed in the [Water Damage 

Endorsement] were never listed as exclusions”);  First Am. Title Ins. Co. v. 

Dahlmann, 2006 WI 65, ¶36, 291 Wis. 2d 156, 175, 715 N.W.2d 609, 619 (Wis. 

2006) (explaining that “a deleted exclusion indicates that the former exclusion is 
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no longer applicable; any other result would undermine the rationale for paying 

additional consideration to obtain extended coverage.”).   

This interpretation is consistent with other features of the endorsement.  The 

endorsement does not address additional coverages at all.  On the other hand, it 

describes a deductible that applies only “with respect to loss covered under this 

endorsement.”  If water back-up were to be treated differently than any other peril 

against, Florida’s homeowners would expect to be put on notice of it with a similar 

provision directed to additional coverage “with respect to loss covered under this 

endorsement.”  St. Johns also specified that “All other provisions of this policy 

apply” on the endorsement, further indicating that water back-up was to be treated 

the same as any other peril and subject to the same coverages.  (R. 270).   

Thus, coverage exists for 911’s services.  At the very least, debris removal 

coverage is 105% of the $5,000 limit for direct physical loss, or $5,250.  (R. 230 

(“If the amount to be paid for the actual damage to the property plus the debris 

removal expense is more than the limit of liability for the damaged property, an 

additional 5% of that limit is available for such expense”)).  It is not clear, 

however, that the $5,000 limit also applies to debris removal and reasonable 

repairs. Dream Spa, Inc., 2008 U.S. Dist. LEXIS 8933, at *18-23 (concluding, 

where water damage caused loss of business income, that limit of liability specified 

in water damage endorsement did not reduce higher limit specified in “additional 
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coverage” defining business income loss coverage) (provided in Appx. F).  The 

additional coverages refer to “the limit of liability that applies to the damaged 

property” (R. 230 (debris removal)) and “the limit of liability that applies to the 

covered property.”  (R. 231 (reasonable repairs)).  The focus is on the property, not 

the peril, and different levels of coverage for different perils are not contemplated.   

Here, the clause limiting coverage is at least “‘susceptible to more than one 

reasonable interpretation,’” and should be interpreted to grant the most coverage, 

105% of the $181,357 limit under coverage A.  Chandler v. GEICO Indem. Co., 78 

So. 3d 1293, 1300 (Fla. 2011).  The Court should remand with instructions to apply 

the coverage A limit to benefits paid under the additional coverages clauses. 

II. St. Johns’s anti-assignment clause violates Florida’s rule against 
restrictions on AOBs. 
 
 Florida law does not permit insurers to withhold consent to post-loss 

assignments.  Courts have remarked on the “unbroken string of Florida cases over 

the past century” affirming that insurance benefits are freely assignable after a loss.  

Security First Ins. Co. v. Fla. Dep’t of Fin. Servs., 177 So. 3d 627, 628 (Fla. 1st 

DCA 2015).  Thus, “[e]ven if an insurance policy contained a specific, articulate 

provision precluding an insured’s post-loss assignments of benefits without the 

insurer’s consent, Florida case law yields deep-rooted support for the conclusion 

that post-loss assignments do not require an insurer’s consent.”  Bioscience W., 
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Inc. v. Gulfstream Prop. & Cas. Ins. Co., 185 So. 3d 638, 642-43 (Fla. 2d DCA 

2016) 

It has long been settled that an explicit requirement of advance consent to an 

AOB violates Florida law.  W. Fla. Grocery Co. v. Teutonia Fire Ins. Co., 77 So. 

209, 210-11 (Fla. 1917) (explaining “it is a well settled rule that the provision in a 

policy relative to the consent of the insurer to the transfer of an interest therein, 

does not apply to an assignment after loss”).  To circumvent this doctrine, 

insurance companies have recently tried to use other policy language to create a 

new type of property that, when assigned, does not transfer the rights necessary to 

preserve the value of an AOB.  Every such attempt has been rebuffed. 

We now know that insurance companies cannot use policy language to 

separate the right to enforce an AOB from the ownership of the proceeds.  

Restoration 1 CFL v. State Farm Fla. Ins. Co., 189 So. 3d 340, 341 (Fla. 5th DCA 

2016) (rejecting argument that AOB “transferred the right to collect benefits but 

not the right to participate in a suit to determine coverage”); United Water 

Restoration Grp., Inc. v. State Farm Fla. Ins. Co., 173 So. 3d 1025, 1027 (Fla. 1st 

DCA 2015) (recognizing “the clearly established principles of law that an assignee 

of post-loss insurance benefits can sue for breach of such benefits”). 

We also know that insurers also cannot separate the right to determine the 

value of the benefits due from the ownership of the benefits.  One Call,165 So. at 
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755.  And, the Fourth District Court of Appeal has ruled that an insurer cannot 

invoke use policy language to keep a right to invoke appraisal with the insured 

instead of the AOB holder.  Certified Priority Restoration v. State Farm Fla. Ins. 

Co., 191 So. 3d 961 (Fla. 4th DCA 2016).   

 

Nevertheless, because insurers only recently began to challenge “the widely 

accepted industry practice of allowing post-loss assignments of rights,” the case 

law is relatively undeveloped as to what exceptions the rule permits, if any.  Fluor 

Corp. v. Superior Court, 354 P.3d 302, 333 (Cal. 2015).  St. Johns argued below 

that it can condition the right to assign benefits on the approval of a third party, the 

mortgagor.  It is wrong. 

A. The rule against restrictions on alienability limits St. Johns’s power to 
create non-transferable property rights through an insurance policy. 
 

Restraints on an owner’s right to dispose of property are generally invalid.   

Alienability doctrines like the rule against perpetuities apply to personal property 

as well.  In re Estate of Walkerly, 108 Cal. 627, 657 (1895) (“The common-law 

rule against perpetuities does not, as counsel argue, apply only to landed estates. 

Executory devises, springing and shifting uses, and trusts whether of realty or 

personalty were all within its terms.”).  As the Supreme observed long ago, 

“[p]ersonal property, as well as real property, at common law was subjected to the 

rule against restraints on alienation.”  Reimer v. Smith, 105 Fla. 671, 675 (1932).   
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Like real estate, “[t]he right of alienation is one of the essential incidents of 

a right of general property in movables, and restraints upon alienation have been 

generally regarded as obnoxious to public policy, which is best subserved by great 

freedom of traffic in such things as pass from hand to hand.”  Miles Med. Co. v. 

John D. Park & Sons Co., 220 U.S. 373, 404 (1911); see also Tully v. Mott 

Supermarkets, Inc., 337 F. Supp. 834, 846 (D.N.J. 1972) (“there is a general public 

policy against restraints on the transfer of personal property”); Ritchie v. Rupe, 

339 S.W.3d 275, 292 (Tex. App. 2011) (“One of the general reasonable 

expectations of any property owner . . . is the right of free alienation. . . .”). 

Any restraints on the right to transfer personal property are disfavored.  

Kirtsaeng v. John Wiley & Sons, Inc., 133 S. Ct. 1351, 1363 (2013) (discussing 

long history of the “common law’s refusal to permit restraints on the alienation of 

chattels”); see also, e.g., Sebastian Int’l, Inc. v. Consumer Contacts (PTY), Ltd., 

847 F.2d 1093, 1096 (3d Cir. 1988) (remarking on the “common law aversion to 

limiting the alienation of personal property”); RTS Landfill, Inc. v. Appalachian 

Waste Sys., LLC, 598 S.E.2d 798, 802 (Ga. App. 2004) (“restraints on alienation 

of personal property are disfavored”); In re Winters, 69 B.R. 145, 147 (Bankr. D. 

Or. 1986) (remarking on state “policy prohibiting restraints on alienation of 

personal property”).  Thus, “as an incident to ownership the owner of personal 
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property has an inherent right to sell and transfer personal property.”  Sanders v. 

Hicks, 317 So. 2d 61, 63-64 (Miss. 1975).  

The right to insurance proceeds is a property right, not merely a contractual 

one.  After a loss, the insurer’s obligation to pay “ripens into a chose in action, a 

type of personal property, which, pursuant to fundamental principles of debtor-

creditor relationships, may not, ordinarily, be restrained from alienability.”  Wehr 

Constructors, Inc. v. Assur. Co. of Am., 384 S.W.3d 680, 685 (Ky. 2012).   

St. Johns faces a high burden to justify its attempt to place in the mortgagee 

the power to block an assignment of the homeowners’ interest. Celauro v. 4C 

Foods Corp., 958 N.Y.S.2d 644, 644 (Sup. Ct.) (citing cases establishing the 

“general rule that ownership of property cannot exist in one person and the right of 

alienation in another”).  Although St. Johns did not take the power for itself, it 

nevertheless gave another the power to “arbitrarily, capriciously, and unreasonably 

withhold its consent to transfer of property in which it had no interest.  Aquarian, 

448 So. 3d at 1170; see also Metro. Dade Cnty. v. Sunlink Corp., 642 So. 2d 551, 

565 (Fla. 3d DCA 1994) (Cope, J., dissenting) (urging court to find an unlawful 

restraint on alienation where necessary consent to sell could be withheld “at their 

whim”).  This kind of “arbitrary power to forbid a transfer” is exactly the kind of 

restraint that “amounts to annihilation of property.”  Hill v. Warner, Berman & 

Spitz, P.A., 484 A.2d 344, 351 (N.Y. Super. Ct. App. Div. 1984).  Accordingly, 
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Florida courts have held that “where a restraint is absolute and may be exercised 

for any reason or no reason,” it is unenforceable unless the owner’s interest is 

protected.  Webster v. Ocean Reef Cmty. Ass’n, 994 So. 2d 367, 370 (Fla. 3d DCA 

2008) (finding restriction on sale of condominium unenforceable without 

corresponding obligation to purchase unit from owner at market price). 

The possibility or even probability that the mortgagee will be willing to sign 

the AOB does not save the anti-assignment clause.  Unless and until the mortgagee 

signs the AOB, its value to a remediation contractor is too speculative to justify 

accepting it in return for emergency repairs.  See Aquarian, 448 So. 2d at 1169 

(consent requirement to transfer of condominium unreasonable because “no 

reasonable likelihood that a potential purchaser, apprised by the condominium 

documents that the consent of the association is required and that a purchase 

without consent vitiates the sale, would be willing to acquire the property without 

the association’s consent”).  In fact, even the possibility of anti-assignment clauses 

like the one at issue here will significantly impair the liquidity associated with an 

AOB, because it is often impossible for an on-site technician to ascertain whether 

or how an insurance policy (to say nothing of the mortgagee) might limit them.  

Prudent remediation companies would proceed as though no AOB could occur, 

requiring Florida’s homeowners to pay out of pocket for emergency remediation.  

Allowing St. Johns’s anti-assignment clause to stand will effectively impair all 
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AOBs, to the detriment of homeowners who “simply cannot afford to wait” to 

repair the damage, and for whom “insurance benefits represent the most ready 

means of paying for post-loss emergency repairs.”  Bioscience, 185 So. 3d at 643. 

On the other hand, if an AOB remains a standardized property right not 

subject to restraint, contractors will not have to incur the costs – nor homeowners 

the delay – necessary to determine what kind of AOB each particular policy 

permits.  See Thomas Merrill and Henry Smith, Optimal Standardization in the 

Law of Property:  The Numerus Clausus Principle, 110 YALE L. J. 1 (October 

2000) (discussing benefits associated with fewer forms of property).  The Court 

should consider “the measurement costs they impose on strangers to the title” and 

how they impair market efficiency as a whole when considering whether St. Johns 

seeks to impose an unreasonable restraint on transfer.  Id. at 26-27.  

As for any positives resulting from the anti-AOB clause, it is unclear how it 

could create additional protection for either St. Johns or a mortgagee.  Indeed, it is 

not clear that the mortgagee has any interest beyond the structures – that is, 

Coverage A and Coverage B.  Its lien on the dwelling does not extend to Coverage 

C (personal property), Coverage D (loss of use), or additional coverages for debris 

removal and reasonable repairs.  Moreover, the policy itself requires that any 

payments in which the mortgagee has an interest be made payable jointly to the 

insured and the mortgagee for loss payable under coverage A or B.  (R. 240).   
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In conclusion, the anti-assignment clause does not promote any legitimate 

interest of the insurer or the mortgagee.  Other courts have found similar restraints 

on alienation to be invalid. Hill v. Warner, Berman & Spitz, P.A., 484 A.2d 344, 

351 (N.Y. Super. Ct. App. Div. 1984) (“the consent restraint agreement between 

Blessing and Levitt has no limitation as to time, does not provide that the consent 

to act by the other shareholder will not be unreasonably withheld and does not 

promote the interest of the corporation”); Sanders v. Hicks, 317 So. 2d 61, 63-64 

(Miss. 1975) (reversing where “restraint on alienation in the deed of trust” had “no 

relation to any threat to the legitimate interests of the mortgagee”).  On the other 

hand, the value of benefits payable under the policy would be impaired by inability 

to execute an AOB, not just for those insureds whose policy includes the language 

at issue here, but for all insureds.   

Today, transferring the right to future payment is as central to our economy 

as transferring cash itself.  Without rules guaranteeing free assignability absent 

some compelling reason, “‘our modern credit economy could not exist.’”  Rumbin 

v. Utica Mut. Ins. Co., 757 A.2d 526, 531 (Conn. 2000) (quoting 3 E. Farnsworth, 

CONTRACTS, § 11.2 (2d Ed. 1998)).  Entirely apart from the special rule against 

restrictions on AOBs discussed in the next section, the clause is an impermissible 

restraint on the alienation of insurance proceeds.   
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B. The rule against restrictions on AOBs prohibits conditions with the 
effect of prohibiting an AOB, or diluting its value. 
 
 For consumer protection reasons, AOBs have been treated as a special class 

of property.  Black-letter law categorically prohibits restrictions on AOBs.  As the 

Second DCA recently explained, “Even if an insurance policy contained a specific, 

articulate provision precluding an insured’s post-loss assignments of benefits 

without the insurer’s consent, Florida case law yields deep-rooted support for the 

conclusion that post-loss assignments do not require an insurer’s consent.”  

Bioscience W., Inc. v. Gulfstream Prop. & Cas. Ins. Co., 185 So. 3d 638, 642-43 

(Fla. 2d DCA 2016).   

Courts have explained that post-loss AOBs do not protect any legitimate 

interest of an insurer.  Int’l Sch. Servs., Inc. v. AAUG Ins. Co., Ltd., No. 10-62115-

CIV, 2012 WL 5192265, *9 (S.D. Fla. July 25, 2012) (explaining that “allowing an 

insured to assign its right to the proceeds of an insurance policy after a loss has 

occurred hurts the insurer not at all.”).  The only legitimate purpose of an anti-

assignment clause is to protect the insurer against “an increase of risk and hazard 

of loss by a change of ownership without the knowledge of the insurer.”  Lexington 

Ins. Co. v. Simkins Indus., Inc., 704 So. 2d 1384,1386 (Fla. 1988) (citation 

omitted).  After loss, a debt is created in the amount of the benefits owed, which 

does not vary according to the identity of the holder.  Williams v. Auto Owners Ins. 

Co., 779 So. 2d 563 (Fla. 2d DCA 2001) (“rights under a fire insurance  policy . . . 



21 

are fixed  both as to amount and standing to recover at the time of the fire loss”).  

The loss “extinguishes the insurer’s interest in the risk profile of the insured,” 

Globecon Group, LLC v. Hartford Fire Ins. Co., 434 F.3d 165, 171 (2d Cir. 2006), 

and thereafter “[t]he claims are worth what they are worth” regardless of the 

owner.  In re Ambassador Ins. Co., 965 A.2d 486, 490-92 (Vt. 2008).  “[T]he need 

to protect the insurer no longer exists after the insured sustains the loss because the 

liability of the insurer is essentially fixed.”  Conrad Bros. v. John Deere Ins. Co., 

640 N.W.2d 231, 237 (Iowa 2001) (citing cases). 

Thus, even if insurance companies could require consent to any AOB, “it 

would be a mere act of caprice or bad faith for it to take advantage of the 

stipulation that the transfers were subject to its consent, by withholding such 

consent, in order to defeat the claim of the assignee.”  Int’l Rediscount Corp. v. 

Hartford Acci. & Indem. Co., 425 F. Supp. 669, 672-73 (D. Del. 1977).  But as 

profit-seeking companies, insurers “would be foolish to consent to the transfer of 

insurance if, by withholding such consent, it could shed itself of past liability.”  

Travelers Cas. & Sur. Co. v. United States Filter Corp., 870 N.E.2d 529, 545 (Ind. 

Ct. App. 2007).  The power to block AOBs must therefore be denied them. 

Against this absence of any legitimate reason to restrict AOBs, the benefits 

to consumers make any such restriction unreasonable per se.  AOBs help 
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homeowners by providing liquidity in times of dire need. 1  Liquidity is a public 

good because “free alienability of property fosters economic growth and 

commercial development.”  Aquarian Found., Inc. v. Sholom House, Inc., 448 So. 

2d 1166, 1168 (Fla. 3d DCA 1984) (discussing consent to transfer required under 

condominium agreement).  The rule against restrictions on AOBs “contribut[es] to 

the efficiency of business by minimizing transaction costs and facilitating 

economic activity and wealth enhancement.”   Hartford Cas. Ins. Co. v. Fireman’s 

Fund Ins. Co., No. 15-cv-02592-SI, 2015 U.S. Dist. LEXIS 118031, at *9 (N.D. 

Cal. Sep. 3, 2015); Travelers Cas. & Sur. Co. v. United States Filter Corp., 870 

N.E.2d 529, 544 (Ind. Ct. App. 2007) (remarking on “the benefits of promoting the 

free transferability of assets and compensating those injured as a result of an 

insured risk”).   

                                           

1Other courts have explained how AOBs benefit Florida citizens by increasing 
liquidity and allowing a more rapid response to emergencies.  Anderson 
Restoration & Emergency Servs., LLC a/a/o Myrna Hill v. Universal Ins. Co., No. 
13-CC-2940 (Fla. Duval Cty. Ct. Sept. 23, 2013) (“If [the insured] had to wait for 
claims adjuster from the insurance company to arrive before beginning water 
extraction after a loss, additional damage from the water event could occur.  The 
same would occur if the insured did not have the funds immediately available to 
pay for water extraction and water extraction companies were not able to rely on 
assignments of benefits….”); see also Anderson State Farm & Emergency Servs. 
LLC v. Fla. Peninsula Ins. Co., Case No. CC13-0550 (Fla.  Cty. Ct. June 3, 2013) 
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 When disaster strikes, “it is of the first importance” that the insured 

immediately realize the amount of their insurance, to replace the property 

destroyed [and] prevent the utter ruin of the sufferer.” Goit v. Nat’l Prot. Ins. Co., 

1855 N.Y. App. Div. LEXIS 175, 25 Barb. 189, 194 (App. Term Apr. 2, 1855).  

Obtaining the necessary signatures imposes a substantial burden on insureds.  By 

definition, emergencies are not limited to business hours, or whatever the 

availability of the mortgagee happens to be.  When fast action is required, the 

mortgagee may not be available.  Indeed, the policy itself may be unavailable, 

perhaps due to the very incident requiring immediate remediation.  It may not be 

clear what individual is authorized to sign the AOB on the mortgagee’s behalf, or 

even whether the named mortgagee has transferred its interest in the residence.  

And realistically, what mortgagee would want to prevent a homeowner from 

repairing a home as quickly as possible?   

AOBs also prevent insurers from taking undue advantage of their bargaining 

power.  Without assignments that enable repairs to commence immediately, a 

consumer “may be in the power of the company and subjected to such terms as the 

managers may see fit to impose.”  Goit, 25 Barb. at 194. Restrictions on 

assignments allow insurance companies to: 

say, in effect, to the man who has bargained with them for 
absolute indemnity, and to whose business prospects delay 
is utter ruin, or whose family are in pinching want for the 
relief which this indemnity would afford, “accept of the 
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pittance we offer or we will contest your claim and avail 
ourselves of such delays as a litigation will afford; and as 
you cannot realize the amount by sale or pledge, without 
incurring a forfeiture of the claim, you must await our 
inclination, or the slow result of a lawsuit, before you can 
recover the money to which you are entitled and which 
you so much need.” 

 
Id.  As Justice Allen remarked long ago, “Public policy forbids that the [insurer] 

should, without any reason except such as grows out of caprice or some worse 

motive on his part, have this power over his creditor.”  Id.  A later case found that 

restrictions on assignment, regardless of the motive behind them, have a “quite 

obvious” effect: “It puts it in the power of the insurer to prescribe terms of 

adjustment in disregard of the rights of its weaker adversary.”  Courtney v. N.Y.C. 

Ins. Co., 1858 N.Y. App. Div. LEXIS 114, at *4-9, 28 Barb. 116, 117-18 (App. 

Term Sep. 14, 1858). 

The Second DCA has observed that Florida categorically “stands apart from 

a minority of jurisdictions that permit an insurer to contractually restrict its 

insured’s post-loss assignment without the insurer’s consent.”  Bioscience W., Inc, 

185 So. 3d at 643 n.1.  There is no exception for functional equivalents of explicit 

consent requirements like the anti-AOB clause at issue here, and this Court should 

not create one.  “After all, the assignment is only as good as payment if the 

provider can enforce it.”  N. Jersey Brain & Spine Ctr. v. Aetna, Inc., 801 F.3d 369, 

373 (3d Cir. 2015) (citing Conn. State Dental Ass’n v. Anthem Health Plans, Inc., 
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591 F.3d 1337, 1352 (11th Cir. 2009)).  Is it not St. Johns, rather than the 

mortgagee, contesting the AOB’s validity in this case? This shows that the anti-

assignment clause at issue here is within the reason for the rule against restrictions 

on AOBs. 

“Along with liberty of contract, free alienation is one of the keystones of the 

twin policies of promoting individual autonomy and free exchange in competitive 

markets.”  Gregory Alexander, The Dead Hand and the Law of Trusts in the 

Nineteenth Century, 37 STAN. L. REV. 1189, 1191 (May 1985).  It may be tempting 

to conceive of this case as a contest between those competing interests, but it 

would be a mistake.  The right to contract is not actually at issue here, because 

homeowners have no meaningful ability to negotiate individual policy terms – they 

can only take it or leave it.  Wehr Constructors, Inc. v. Assur. Co. of Am., 384 

S.W.3d 680, 687 n.8 (Ky. 2012) (observing that an “individual member of the 

general public [] will normally have considerably less bargaining power than the 

insurance company from whom he purchases his policy, and thus will generally be 

compelled to accept the company’s standardized adhesion contract”).  The correct 

approach is from a consumer protection standpoint, in accordance with similar 

doctrines limiting the absolute right to freedom of contract between parties of 

vastly unequal negotiating power.  The clause at issue here is squarely within the 

reason for the rule against restrictions on AOBs, and should be invalidated. 
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C. The Office of Insurance Regulation has determined that St. Johns’s
anti-assignment clause violates Florida law. 

Generally, language in any insurance policy has been approved by the Office 

of Insurance Regulation (“OIR”), the agency charged with administering Florida’s 

insurance laws.  Prior to delivering or issuing insurance policy forms, an insurer is 

required to file, for approval, with the OIR, all forms it seeks to use in Florida. See 

§ 627.410, Fla. Stat.  Section 624.11 prohibits any person from transacting

insurance in this state without complying with the applicable provisions of 

Florida’s insurance laws.  Section 627.412 (1) requires use of “standard 

provisions” in insurance contracts, and prohibits substitute provisions that are “less 

favorable in any particular to the insured or beneficiary than the provisions 

otherwise required.” 

St. Johns’s anti-assignment clause was never reviewed or approved by the 

OIR.  In fact, the OIR has disapproved the language when other insurers have 

submitted it for review. 

On December 3, 2012, the OIR’s Commissioner issued an order intended to 

address the high volume of form filings by property and casualty insurers.  (App. 

A, app. at 1).2  The order exempted, inter alia, homeowners insurance forms from 

review, as long as the form was submitted at least thirty days before its effective 

2 Citations are to the letter of the appendix and the Bates-stamped pagination.  The 
PDF document submitted to the Court is bookmarked to each document. 
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date and accompanied by a statement that the forms were “in compliance with all 

applicable Florida laws.”  (App. A, app. at 2).  On June 24, 2013, the 

Commissioner extended the order until December 31, 2013.  (App. B, app. at 6). 

On December 30, 2013, St. Johns filed the form adding the anti-assignment 

clause.  (App. C, “Special Provisions for Florida,” app. at 17).  Executive Vice 

President for St. Johns, Angel Bostick, certified that the filing complied with all 

applicable Florida Laws, bypassing OIR review and approval.  (App. C, app. at 

21). 

Since the review exemption expired, the OIR consistently rejected attempts 

by other insurers to add the same anti-assignment clause into their own policies.  

American Integrity Insurance Company of Florida submitted a filing that added the 

anti-AOB clause on February 11, 2014.  (App. D, “Special Provisions for Florida,” 

app. at 62).  On March 26, 2014, an analyst memorialized via e-mail a telephone 

conversation from the previous day. (App. D, app. at 105).  The analyst indicated 

that the submission would not be approved unless the insurer “delete[d] the 

Assignment of Claim Benefits language.”  The filing was withdrawn. 

On July 1, 2014, Security First Insurance Company submitted an 

endorsement that included two anti-AOB measures, including the one at issue here: 

18. Assignment of Benefits.
a. For any assignment of benefits after a loss:

1. You must disclose the assignment to us
prior to the payment of any claim; and 
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2. You must comply with all of the Section I 
– Condition B. Duties after loss.  We have no duty to 
provide coverage under this policy if you fail to comply 
with these duties. 

b.  No assignment of claim benefits, regardless of 
whether made before loss or after loss, shall be valid 
without the written consent of all “insureds”, all 
additional “insureds”, and all mortgagee(s) named in this 
policy. 

 
(App. E, app. at 130). 

 On July 29, 2014, the analyst requested that Security First “delete the phrase 

‘prior to the payment of any claim’” and “delete item 18.b” in its entirety.  (App E, 

app. at 122). 

 On August 15, 2014, the OIR disapproved Security First’s proposed 

requirement of mortgagee consent to AOB, explaining: 

The forms contain language restricting the assignment of a 
post loss claim under the policy, which is contrary to 
Florida law.  See Cont’l Cas. Co. v. Ryan Inc. E., 974 So. 
2d 368, 377 n.7 (Fla. 2008); Better Const., Inc. v. Nat’l 
Union Fire Ins. Co. of Pittsburgh, 651 So. 2d 141, 142 (Fla. 
3d DCA 1995); Panopoulos v. Lexington Ins. Co., 8:13-CV-
00-T-33TGW, 2013 WL 2708688, at *2 (M.D. Fla. June 12, 
2013); Erickson’s Drying Sys., Inc. v. QBE Ins. Corp., 2:11-
CV-581-FTM-99, 2012 WL 469746, at *2 (M.D. Fla. Feb. 
13, 2012); Belfor USA Group, Inc. v. Bray & Gillespie, 
LLC, 6:05CV1624ORL19UAM, 2008 WL 276022, at *2 
(M.D. Fla. Jan. 31, 2008). 
 

(App E, app. at 123).  The OIR’s interpretation of Florida law is entitled to great 

deference, and its decision should be upheld “unless it is clearly erroneous.”  

BellSouth Telecomms., Inc. v. Johnson, 708 So. 2d 594, 596 (Fla. 1998).   



29 

 The OIR’s decision is not clearly erroneous; in fact, it is correct.  Under any 

standard of review, the Court should apply the rule against restrictions on AOBs to 

hold that the mortgagee consent clause is unenforceable. 

III.   Because 911 held a valid assignment of benefits, St. Johns did not 
discharge its debt by issuing payment jointly to the insured, the public 
adjuster, and the mortgagee. 
 

After an insured executes an AOB, the holder “stands in the shoes of the 

assignor and is able to maintain suit in its own name as the real party in interest.”  

United Water Restoration Group, Inc. v. State Farm Fla. Ins. Co., No. 1D14-3797, 

40 Fla. L. Weekly D1569, slip op. at 4 (citing cases); see also Cont’l Cas. Co. v. 

Ryan Inc. Eastern, 974 So. 2d 368 (Fla. 2008).  The assignor “has no right to make 

any claim on the contract once the assignment is complete, unless authorized to do 

so by the assignee.”  Livingston v. State Farm Mut. Auto. Ins. Co., 774 So. 2d 716, 

718 (Fla. 2d DCA 2000)).  It follows that because the assignee owns the right to 

payment, the debt cannot be discharged except through payment to the assignee.   

An exception exists for lack of notice of the AOB.  It would be unjust for a 

debtor who was never notified of assignment to suffer adverse consequences after a 

good-faith attempt to discharge the debt by paying the assignor.  The common law 

accordingly recognizes that an obligor without notice of an assignment may 

discharge the obligation by paying the assignor.  See, e.g., Buffalo Pipeline Co. v. 

Bell, 694 S.W.2d 592, 596 (Tex. App. 1985) (quoting 4 Corbin on Contracts 
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Section 890, p. 577) (“‘A payment made by the obligor to his original creditor is 

fully operative in defense against an assignee if it was made in good faith without 

notice, actual or constructive, of the assignment.’”); Conway v. Cutting, 51 N.H. 

407, 409 (1871) (explaining that “the trustee was under no obligation to pay the 

assignee until notice received of the assignment”).  This does not invalidate the 

assignment.  Clark v. Wheeler, 121 A. 588, 592 (N.H. 1923) (“The assignee’s title 

is perfect without notice of the assignment to the debtor.  Notice to him is essential 

only to the assignee’s protection against a bona fide payment to the assignor.”).  

However, fairness demands that the assignee recover against the assignor, not the 

original obligor.  United States v. Bowery Sav. Bank, 297 F.2d 380, 383 (2d Cir. 

1961) (observing “general principle that an assignee may not recover against an 

obligor who thereafter pays the assignor without notice of the assignment) 

(citing Restatement, Contracts § 170(2)(a)). 

No other defenses exist.  “‘It is the established rule in the United States that 

an assignment for a valuable consideration, with notice to the debtor, imposes on 

him an equitable and moral obligation to pay the assignee.’”  Santiago v. Safeway 

Ins. Co., 396 S.E.2d 506, 509 (Ga. App. 1990) (citations omitted)).  Numerous 

cases reaffirm this well-settled principle of common law.  See, e.g., D & H Distrib. 

Co. v. United States, 102 F.3d 542, 547-48 (Fed. Cir. 1996) (“The promisor can be 

held liable on that obligation to the assignee if the promisor makes payments to the 
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assignor, rather than to the assignee in accordance with the terms of the 

assignment.”); Lafrance Equip. Int’l Corp. v. Reed, 20 V.I. 111, 114 (V.I. Terr. Ct. 

1983) (“a payment to the assignor or any person other than the assignee is at the 

debtor’s peril and does not discharge him from liability to the assignee”); 

McCallums, Inc. v. Mountain Title Co., 60 Or App 693, 697, 654 P2d 1157, 1159 

(Or. App. 1982) (“[A]n obligor on a chose in action who has notice of the 

assignment of the beneficial interest in the chose in action is liable to the assignee 

if the obligation is paid other than by the terms of the assignment” (citation 

omitted)); Van Waters and Rogers, Inc. v. Interchange Resources, Inc., 14 Ariz. 

App. 414, 484 P.2d 26 (Az. App. 1971). 

This common-law rule is not of recent vintage.  Whitehall Mercantile Corp. 

v. Wellbilt Corp., 233 N.Y.S.2d 10, 11-12 (N.Y. Sup. Ct. 1962) (“After notice of the 

transfer, however, the debtor is put on his guard, and if he pays the assignor any 

money which, under the assignment, belongs to the assignee, or if he does 

anything prejudicial to the latter, he is liable for the resulting damage.”) (citation 

omitted); St. Paul Fire & Marine Ins. Co. v. James I. Barnes Constr. Co., 381 P.2d 

932, 938 (Cal. 1963) (“after notice of assignment a debtor pays the assignor at his 

peril”); Stansbery v. Medo-Land Dairy, 105 P.2d 86, 91 (Wash. 1940) (“‘after 

notice of the assignment the debtor deals with the assignor at his peril, and can do 

nothing that will adversely affect the interest of the assignee.’”) (quoting Peden 
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Iron & Steel Co. v. McKnight, 128 S.W. 156 (Tex. App. 1910)); Palmer v. Palmer, 

91 A. 281, 283 (Me. 1914) (holding that “after notice of the assignment the debtor 

cannot lawfully pay the amount assigned either to the assignor or to his attaching 

creditors, and if he does make such payment it is at his peril.”); Conway, 51 N.H. 

at 409 (stating “the trustee was under no obligation to pay the assignee until notice 

received of the assignment. After that a payment to the assignor would be at 

the peril of the trustee, who could not avail himself of such payment in defence of 

a subsequent action against him by the assignee.”) 

Commenters have likewise observed this black-letter rule of commercial 

law: 

 When there is a valid assignment in place, performance 
under a contract runs to the assignee.  
. . . . 
[A]fter a debtor has received notice of a valid assignment, 
or obtained knowledge of it in any manner, a payment to 
the assignor or any person other than the assignee is at the 
debtor’s peril and does not discharge him or her from 
liability to the assignee, and the debtor’s settlement with 
and release by the assignor will not defeat the assigned 
right . . . . 
 

Winship v. Gem City Bone & Joint, P.C., 185 P.3d 1252, 1258 (Wy. 2008) (quoting 

6A C.J.S. Assignments § 106 (2008)); see also Ifert v. Miller, 138 B.R. 159, 167, 

1992 U.S. Dist. LEXIS 2029, *20 (E.D. Pa. 1992) (quoting, inter alia, Arthur 

Corbin, 4 Corbin on Contracts § 890 (1951) (“‘After notice of the assignment has 
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been given to the obligor, or knowledge thereof received by him in any manner, the 

assignor has no remaining power of release. The obligor must pay the assignee.’”). 

Florida, too, recognizes this clearly established rule of American commercial 

law.  Aldana v. Colonial Palms Plaza, Ltd., 591 So. 2d 953, 955-56 (Fla. 3d DCA 

1991) (“Delivery of the notice of the assignment to the debtor fixes accountability 

of the debtor to the assignee.” (citing Boulevard Nat’l Bank v. Air Metal Indus., 

176 So. 2d 94, 98-99 (Fla. 1965))). 

Policy reasons also favor requiring the insurer to assume responsibility for 

its failure to honor an AOB after notice.  To adopt St. Johns’s position would 

reduce the value of AOBs everywhere.  Individuals are much more likely to be 

judgment-proof than insurance companies.  Additionally, even if recovery were 

theoretically possible, Section 627.428, Florida Statues (requiring attorney fee 

award against insurer) would not apply.  This would materially alter the risk 

contractors assume when they perform emergency repairs without advance 

payment in exchange for an AOB.  Thus, St. Johns’s refusal to issue payment 

directly to 911, if excused, would severely disrupt commerce by impairing 

liquidity.  First Bank v. Roslovic & Partners, 712 N.E.2d 703, 706-07 (Ohio 1999) 

(Lundberg, J., Concurring) (outlining factors that lead Ohio’s statutory version of 

the common-law rule to “preserve[] the goals of commercial stability and 

reliability”).   
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Fortunately, here policy considerations are completely consistent with the 

law governing this dispute.  St. Johns chose to pay its debt to 911 by delivering a 

check to parties with no legal interest in the benefits due.  It cannot legally reap the 

benefits of the dispute it created.  The natural consequence is that St. Johns must 

re-issue payment directly to 911.  “The double payment is not punitive but simply 

the legal consequence of the [obligor] county’s payment to the wrong party over 

notice.”  Fulton Cnty. v. Am. Factors of Nashville, 551 S.E.2d 781, 785 (Ga. App. 

2001).  On remand, its recourse if any will be against the parties who negotiated 

the check, not 911.   

CONCLUSION 
 

Interpreting the insurance coverage in the policy is straightforward.  The 

endorsement defines water back-up as a “peril insured against,” and the policy 

provides benefits for debris removal and reasonable repairs caused by any peril 

insured against.  There is no basis in the contract for treating water back-up 

differently from other perils.  Therefore, the lower court erred by finding that 

coverage did not exist.   

Insurers cannot restrict AOBs through policy language.  911 obtained a valid 

AOB, and was entitled to payment.  The court should reverse and remand with 

instructions to issue payment directly to 911. 
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