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ARGUMENT 

I. Issues other than successiveness are beyond the scope of the COA
and should be left to the district court on remand.

The alternative arguments presented by the United States are not properly 

before the Court. 

When a defendant appeals the denial of relief under Section 2255, review 

will only occur if a circuit justice or judge issues a certificate of appealability.  28 

U.S.C. §§ 2255(d), 2253(c)(1).  The certificate of appealability must specify which 

issues will be reviewed.  28 U.S.C. § 2253(c)(3).  AEDPA limits appellate review 

to “issues specified in the COA.”  Murray v. United States, 145 F.3d 1249, 1250 

(11th Cir. 1998).   

When a district court grants a COA as to successiveness only, other issues 

are outside of the scope and should not be considered by the Court unless the COA 

is expanded.  In United States v. Hairston, the defendant filed a numerically second 

section 2255 motion after North Carolina courts vacated a conviction that had 

increased his criminal history category.  754 F.3d 258 (4th Cir. 2014).  The district 

court dismissed the Section 2255 motion, holding that the motion was 

impermissibly successive.  Id. at 259.  This Court granted a COA on “whether 

Hairston’s numerically second § 2255 motion is a ‘second or successive’ motion 
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for purposes of 28 U.S.C. § 2255(h). . . .”  Id.  The Court reversed, holding that the 

motion was not successive.  Id. at 260-62.   

Therefore, this is a different circumstance then the case cited by the United 

States to support review of the substantive claims.  (Answer Br. 14-15 (citing 

Insignares v. Sec’y, Fla. Dep’t of Corr., 755 F.3d 1273, 1281-82 (11th Cir. 2014)).  

There, the COA included four substantive claims.  Id. at 1277.  Additionally, 

because the United States relied entirely on the successiveness issue below, (D.E. 

312 (Criminal), D.E. 5 (civil)), there has been no opportunity to develop a record 

on the defenses Appellee now raises for the first time on appeal.  As the United 

States acknowledges, procedural default and law of the case cannot be applied 

without reference to questions of fact and the sound discretion of the district court.  

(Answer Br., at 13). 

Here, as in Hairston, the United States seeks to “throw up a number of 

procedural barriers to our consideration of [the appellant’s] claim,” including 

successiveness, procedural default, and lack of diligence in seeking the state 

remedy.  753 F.3d at 262 n.5.  The same result should obtain:  because every issue 

other than successiveness “fall[s] well outside the COA issued in this case,” they 

should be left to the district court to address on remand, after an appropriate record 
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is made on the merits of the claims1 and defenses raised.  Id.; see, e.g., Winston v. 

Kelly, 592 F.3d 535, 553 (4th Cir. 2010) (remanding claim of mental retardation 

for reconsideration in light of incorrectly excluded evidence available to appellate 

panel in record on appeal).   

II. There is no controlling circuit precedent because the Taylor court’s
holding does not extend to Section 2255 motions that raise issues
occurring before resentencing.

The United States suggests that, like the Seventh Circuit, this Court’s pre-

Magwood precedent mandates treating Mr. Jones’s motion as “second or 

successive,” and that Magwood did not overrule that precedent.  The United States 

is incorrect.   

This panel is not bound by any prior decision of the Court.  The case cited 

by the United States held only that a motion challenging errors committed at 

resentencing is not barred as second or successive.  In re Taylor, 171 F.3d 185 (4th 

Cir. 1999).  The parties agreed that Mr. Taylor’s Section 2255 motion “expressly 

s[ought] to raise only those issues that originated at the time of his resentencing, 

after his first § 2255 petition had been granted.”  Id. at 187-88.  Because this was 

1 As the United States acknowledges, at least some of Mr. Jones’s claims were not 
raised in initial petition, and have not been the subject of any evidentiary 
development.  (Answer Br. 16-17). 
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his “first opportunity” to raise the issue, the motion was not second or successive.  

Id. at 188.  This holding has not proven controversial.  In re Cabey, 429 F.3d 93, 

94 (4th Cir. 2005) (citing cases to show that “[o]ther circuits that have examined 

this issue since our decision in Taylor have uniformly agreed with our 

conclusion.”) (withdrawn on rehearing, In re Cabey, No. 04-277, 2006 U.S. App. 

LEXIS 1163 (4th Cir. Jan. 10, 2006), and replaced by In re Cabey, infra). 

  In a footnote, the Taylor Court recognized the concern that other applicants 

“may seek to raise issues which could have been raised in a prior 2255 motion.”  

171 F.3d at 188 n. *.   Because the parties had conceded the issue and the transcript 

of resentencing was not in the record, the Court explained that “this determination 

should be made by the district judge presented with the § 2255 motion, who is in 

the best position to separate the ‘new’ issues from any which existed at the time the 

applicant filed an earlier § 2255 motion and to limit his consideration of the motion 

accordingly.”  In re Taylor, 171 F.3d 185, 188 n.* (4th Cir. 1999).   

The court did not explain what it meant by “accordingly,” and the issue was 

not before the Court. The footnote should not be taken as part of the holding.  In re 

Cabey, 429 F.3d at 94 (Luttig, J., dissenting) (explaining that “Taylor held only 

that when a prisoner has been resentenced after a successful first habeas petition 

and then challenges the new sentence via another habeas petition, the subsequent 
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petition is not a ‘second or successive petition’ under AEDPA”) (withdrawn on 

rehearing, In re Cabey, No. 04-277, 2006 U.S. App. LEXIS 1163 (4th Cir. Jan. 10, 

2006), and replaced by In re Cabey, infra). 

No precedential opinion has ever held that In re Taylor renders claims for 

relief from the underlying conviction second or successive after a resentencing; 

instead, Taylor is cited to permit second motions that raise only challenges to 

resentencing.  United States v. Hairston, 754 F.3d 258, 262 (4th Cir. 2014); see 

also In re Cabey, No. 04-277, 2006 U.S. App. LEXIS 16561, at *2 (4th Cir. 2006); 

United States v. Maybeck, 45 F. App’x 309, 310 (4th Cir. 2002); United States v. 

Coward, No. 00-6603, 2000 U.S. App. LEXIS 23421, at *1 (4th Cir. 2000); United 

States v. McKinnon, No. 99-7192, 1999 U.S. App. LEXIS 33987, at *3 (4th Cir. 

1999).   

In fact, one case cites the Taylor footnote to support the proposition that 

disaggregating judgments and sentences would create an undue burden on lower 

courts to “comb through § 2255 motions to determine whether claims were truly 

barred. . . .”  United States v. Dodson, 291 F.3d 268, 275-76 (4th Cir. 2002) 

(holding that for the purposes of calculating AEDPA’s statute of limitations after a 

successful appeal overturns fewer than all convictions on multicount indictments, 

“[e]ach count has the same date of finality, and, as to each count, conviction and 
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sentence are final on the same date”); see also Ferreira v. Sec’y, Dep’t of Corr., 

494 F.3d 1286, 1292 (11th Cir. 2007) (holding that intervening Supreme Court 

precedent mandated approaching issue as though a single judgment existed, and 

became final only when both conviction and sentence were final).  Here, Mr. Jones 

similarly asks the Court not to disaggregate judgment from sentence. 

Published decisions in other federal circuits also cite Taylor in reference to 

what is permitted, not prohibited.  Lang v. United States, 474 F.3d 348, 352 (6th 

Cir. 2007); James v. Walsh, 308 F.3d 162, 168 (2d Cir. 2002); Barapind v. Reno, 

225 F.3d 1100, 1112 (9th Cir. 2000); United States v. Barrett, 178 F.3d 34, 43 (1st 

Cir. 1999). 

The only arguable exception occurs in Dahler v. United States, 259 F.3d 

763, 765 (7th Cir. 2001).  The Dahler court listed Taylor among other cases to 

support its contention that the “distinction between challenges to events that are 

novel to the resentencing (and will be treated as initial collateral attacks) and 

events that predated the resentencing (and will be treated as successive collateral 

attacks) has been adopted by every other circuit that has considered the subject.”  

Id.  However, the authority in Dahler does not include a single case barring a 

Section 2255 motion filed after an intervening resentencing that changes the 

sentence imposed. Barapind, 225 F.3d at 1112; United States v. Barrett, 178 F.3d 
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34, 40 (1st Cir. 1999) (no resentencing); Esposito v. United States, 135 F.3d 111, 

114 (2d Cir. 1997) (permitting second motion where all claims pertained to 

resentencing); Pratt v. United States, 129 F.3d 54 (1st Cir. 1997) (first § 2255 

motion resulted in resentencing solely to pursue unsuccessful direct appeal).  

Esposito comes closest, but is within the recognized exception for resentencings to 

effect relief for attorney ineffectiveness that caused the defendant to forfeit the 

right to direct appeal.  (Initial Br. at 12 (citing United States v. Garza, No. 14-

40828, 2015 WL 5138133 at *3 (5th Cir. Sept. 2, 2015)).   

Even the Supreme Court appears to agree that Taylor does not extend as far 

as the government argues.  Magwood v. Patterson, 561 U.S. 320, 342 n.16 (2010) 

(setting forth a list of jurisdictions that had decided that after resentencing a 

defendant “may challenge ‘only the portion of a judgment that arose as a result of a 

previous successful action’” (citations omitted)).   

Apparently, only in two unpublished opinions has the Court has relied on 

Taylor to limit its consideration of claims that could have been raised before 

resentencing occurred.  In the most recent case, it is not clear that the petitioner had 

any meritorious claims that otherwise would have merited review.  United States v. 

Norman, 585 F. App’x 283, 284 n.* (4th Cir. 2014) (denying COA).  The other 

case was decided before Magwood, which has rendered the opinion’s reasoning 
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unworkable.  United States v. Porter, 24 F. App’x 121, 122 (4th Cir. 2001) 

(referring to successive claim rather than entire application).   

Ultimately, this panel is free to decide how to interpret the question left 

unanswered in In re Taylor.  To the extent the panel agrees with the United States 

that Taylor applies here, many other courts have concluded that Magwood has 

rendered the United States’ position untenable.  King v. Morgan, 807 F.3d 154, 

156 (6th Cir. 2015); Insignares v. Sec’y, Fla. Dep’t of Corr., 755 F.3d 1273, 1281 

(11th Cir. 2014) (holding “there is only one judgment, and it is comprised of both 

the sentence and the conviction”); In re Brown, 594 F. App’x 726, 730 (3d Cir. 

2014) (explaining that “we believe that the Supreme Court decision makes clear 

that ‘a habeas petition is deemed initial or successive by reference to 

the judgment it attacks—not which component of the judgment it attacks or the 

nature or genesis of the claims it raises.’” (quoting United States v. Suggs, 705 

F.3d 279, 287-88 (7th Cir. 2014) (Sykes, J., dissenting)); Wentzell v. Neven, 674

F.3d 1124, 1127 (9th Cir. 2012); Johnson v. United States, 623 F.3d 41, 44 (2d Cir.

2010).   

The Court writes upon a clean slate here. 



III. Adopting the majority position that Mr. Jones’s Section 2255 motion
is non-successive is not likely to cause any appreciable burden on
federal courts in the Fourth Circuit.

On pages 13-14 of the answer brief, the United States suggests that 

adopting the majority position will cause an undue burden to lower courts.  There 

is no evidence that this is true, and there is good reason to think the United States 

is wrong. 

First, increased workload due to abuse of the writ seems an extremely 

unlikely result.  It would not be rational for any defendant to intentionally omit a 

claim from the first Section 2255 motion filed.  As for claims already raised and 

rejected, the analysis has already been performed, and re-evaluation likely will not 

take much time or effort. 

Second, there is no reason to believe that many Section 2255 motions result 

in resentencing.   Unfortunately the undersigned was not able to locate any 

empirical work on the issue, although he believes that a Department of Justice 

study that was once available online analyzed the issue.  Nevertheless, successful 

Section 2255 motions are the exception, not the rule. 

Regardless of whether that study or any similar analysis is found, there is 

clearly a lack of data on how many successful defendants go on to file numerically 

second motions like that of Mr. Jones.  Various factors will act to filter out the 

9 
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need to review the substantive claims raised, even without the rule against 

successive motions.  The relevant population of “difficult” filers is composed of: 

- Section 2255 movants who obtain relief only as to resentencing;

- Who file a timely, numerically second Section 2255 motion;

- That raises claims directed to the underlying conviction;

- Which have not already been analyzed and rejected by the district court
on the basis of law and fact unchanged since the initial determination;

- That are not clearly frivolous as a matter of law;

- That are not subject to an easily-administered procedural defense;

- Which require a review of the transcript or an evidentiary hearing to
evaluate.

With all of these limiting factors, one should not accept uncritically the proposition 

that the majority position creates any noticeable drain on resources.   

Finally, the courts are relatively well-equipped to deal with complications 

that arise without disrupting their dockets.  District judges may make use of the 

qualified and experienced pro se staff attorneys to screen petitions like Mr. 

Jones’s.  This Court employs a central staff capable of dealing with such petitions 

quickly and efficiently.  It is difficult to believe that these excellent, dedicated 

lawyers could be overwhelmed by such a small number of additional Section 2255 

motions. 
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CONCLUSION 

The Court should reverse the lower court and remand for a 

determination of the merits of Mr. Jones’s claims.
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