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STATEMENT REGARDING ORAL ARGUMENT 

This case requires the Court to decide a pure issue of law upon which the 

circuits have split.  Appellant believes oral argument would aid the Court in 

resolving the question presented. 
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STATEMENT OF SUBJECT-MATTER AND APPELLATE 
JURISDICTION 

 
The denial of a motion to correct or vacate sentence filed under 28 U.S.C. § 

2255 presents federal questions, and jurisdiction is appropriate pursuant to 28 

U.S.C. § 1331.  Mr. Jones appeals from a final decision of the district court, 

pursuant to 28 U.S.C. § 1291.   
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STATEMENT OF THE ISSUE 

Whether the numerically third Section 2255 motion filed by Mr. Jones is 

“second or successive” and subject to the restrictions in 28 U.S.C. § 2255(h), 

where he was resentenced pursuant to 18 U.S.C. § 3559(c)(7) as a result of his 

second motion? 

STATEMENT OF THE CASE 

Mr. Jones was convicted of one count of conspiracy to defraud the United 

States, two counts of bank robbery, two counts of brandishing a firearm during 

those bank robberies, and one count of interference with commerce by the threat or 

violence.  The district court sentenced him to serve a life sentence in prison.  On 

February 6, 2006, he filed his first Section 2255 motion (J.A. 23), which was 

denied on October 20, 2008.  (J.A. 28).   

On March 8, 2012, he filed a second Section 2255 motion, alleging that he 

was no longer subject to the mandatory minimum life sentence described in 18 

U.S.C. § 3559(c).1  (J.A. 31).  On September 17, 2012, the district court 

resentenced Mr. Jones to serve 535 months of incarceration.  (J.A. 44).  This Court 

                                           

1 A Section 2255 motion requesting the same relief was filed on April 26, 2011 and 
erroneously dismissed as second or successive.  For the sake of simplicity, this 
motion is disregarded here. 
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affirmed the sentence on April 2, 2013.  No. 12-4792. 

On December 23, 2013, Mr. Jones filed his third motion to vacate.  (J.A. 50-

103).  The pro se motion re-raised some claims from the first, counselled Section 

2255 motion, and additionally raised some new claims.   

On March 28, 2016 the district court issued the final opinion and order, 

adopting the magistrate judge’s conclusions, dismissing the case, and granting a 

certificate of appealability.  (J.A. 104-15). 

SUMMARY OF THE ARGUMENT 

“To quote Justice Scalia, ‘Long live formalism.  It is what makes a 

government a government of laws and not of men.’”  Patterson v. Sec’y, Fla. Dep’t 

of Corr., 812 F.3d 885, 900 (11th Cir. 2016) (Pryor, J., Dissenting).  The answer to 

the question presented here lies in legal tools, in definitions and syllogisms, not in 

arrogating to the judiciary the power to set policy.  Words have meanings; here, the 

relevant words mean that after resentencing proceedings, Mr. Jones can file a 

Section 2255 motion challenging his conviction.  He is not limited to claims that 

challenge the most recent sentencing proceedings. 

The logic proceeds along straightforward lines.  Because there can only be 

successive motions, not successive claims, each Section 2255 motion must be 

taken as a whole.  As with the parallel bar on second or successive Section 2254 
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habeas petitions, the inquiry is whether the Section 2255 motion at issue is second 

or successive with respect the judgment pursuant to which the defendant is 

confined.  A judgment is composed of a conviction and a sentence.  Therefore, a 

resentencing results in a new judgment, and the Section 2255 motion – and all the 

claims therein – are not second or successive with respect to anything.   
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STANDARD OF REVIEW 

The decision below raises only questions of law that this Court reviews de 

novo.  Wellons v. Hall, 554 F.3d 923, 933 (11th Cir. 2009).   

ARGUMENT 

“In a world of silk purses and pigs’ ears, [AEDPA] is not a silk purse of the 

art of statutory drafting.”  Lindh v. Murphy, 521 U.S. 320, 336 (1997)).  

Nevertheless, courts are bound to interpret the laws, not to create them.  The 

Supreme Court has unmistakably directed lower courts to construe the restrictions 

on postconviction review in the Anti-Terrorism and Effective Death Penalty Act, 

Pub. L. No. 104-132, 110 Stat. 1214 (1996) (“AEDPA”) to eschew intent-based or 

purposive interpretation, and to hew closely to the text.   This direction most 

definitely extends to the bar on second or successive petitions.  Magwood v. 

Patterson, 561 U.S. 320, 334 (2010) (allowing second petition containing claim 

that could have been brought in first petition; explaining that “We cannot replace 

the actual text with speculation as to Congress’ intent.”). 

“[I]t is no more legitimate to chip away at [AEDPA] by exalting its 

judicially imagined ‘substance’ over its clear textual ‘form’ than it is to ignore the 

statute entirely.”  Patterson v. Sec’y, Fla. Dep’t of Corr., 812 F.3d 885, 903 (11th 

Cir. 2016) (quoting White v. Woodall, 134 S. Ct. 1697, 1701 (2014)).  At times, 
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faithfulness to the text has led to results that seem too harsh to have been intended 

by Congress – for example, the requirement that a second or successive Section 

2255 motion be filed within a year of the decision establishing a new legal right, 

even if the Supreme Court has yet to decide whether such a claim is cognizable as 

a new, retroactive rule of law.  Dodd v. United States, 545 U.S. 353, 359 (2005) 

(“[W]e are not free to rewrite the statute that Congress has enacted.”).  In Mr. 

Jones’s case, faithfulness to the text leads to granting Mr. Jones an opportunity to 

challenge not only errors in his resentencing proceeding, but in his trial and 

conviction.   

The district court erred by dismissing the Section 2255 motion as second 
or successive. 

Mr. Jones’s motion is not “second or successive” for the purposes of Section 

2255’s procedural bar because it is the first motion filed attacking the XX 

judgment, entered on resentencing. 

A circuit split on this issue has developed, based on competing 

interpretations of Magwood v. Patterson, 561 U.S. 320, 334 (2010).  The 

Magwood Court held that Billy Joe Magwood’s second-in-time habeas application, 

which attacked a new sentence that Alabama courts had imposed as a direct 

consequence of his first habeas application, was not “second or successive.”  Id. at 
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342 (majority opinion). This was true even though one of Magwood’s claims was 

identical to a claim that he had raised in his first habeas application. 

Here, the Court is asked to decide whether Magwood extends to Section 

2255 motions raising claims that challenge the conviction.  Several courts have 

held that, after a resentencing, Magwood resets the “second or successive” counter 

with respect to challenges to the conviction.  King v. Morgan, 807 F.3d 154, 157-

59 (6th Cir. 2015); Insignares v. Sec’y, Fla. Dep’t of Corrections, 755 F.3d 1273, 

1281 (11th Cir. 2014); Wentzell v. Neven, 674 F.3d 1124, 1127 (9th Cir. 2012); In 

re Lampton, 667 F.3d 585, 589-90 (5th Cir. 2012); Johnson v. United States, 623 

F.3d 41, 45-46 (2d Cir. 2010).   

Additionally, the Tenth Circuit has indicated that it would follow 

Magwood’s judgment-based approach uniformly after a resentencing occurs, but 

has not faced the issue squarely.  United States v. McGaughy, 670 F.3d 1149, 1159 

n.7 (10th Cir. 2012). 

Only the Seventh Circuit reached a different conclusion.  Recognizing its 

unique approach, it explained that while the other circuits “found Magwood’s 

teaching sufficiently clear to extend,” it could not join them because of “clear 

circuit precedent directing us otherwise.”  Suggs v. United States, 705 F.3d 279, 

284-85 (7th Cir. 2013).  The Suggs opinion minimizes the depth of disagreement; 
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the “clear circuit precedent in question” remarked on the fact that, in the context of 

second or successive petitions, the distinction between claims challenging the new 

resentencing and claims that could have been filed earlier had “been adopted by 

every other circuit that has considered the subject.”  Dahler v. United States, 259 

F.3d 763, 765 (7th Cir. 2001) (citing cases from the First, Second, Fourth, and 

Ninth circuits).   

Just as the Second and Ninth Circuits have read Magwood to overturn 

existing precedent, so too should this Court declare In re Taylor, 171 F.3d 185, 188 

n* (4th Cir. 1999), overturned – to the extent it applies.2   

The remainder of the brief illustrates the reasoning of the courts which have 

extended Magwood beyond claims challenging resentencing only, whether brought 

by a state or federal prisoner. 

 

 

                                           

2 The Taylor court was faced with a motion that was not “second or successive . . . 
because Taylor expressly seeks to raise only those issues that originated at the 
time of his resentencing, after his first § 2255 petition had been granted.”  171 
F.3d at 187-88.  The footnote suggested that the district court could determine 
whether any of the claims could have been presented in the first issue; however, 
there appears to have been no issue on appeal as to whether that were actually 
true, and therefore not before the Court.  
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A. “Second or Successive” is a term of art decided with reference to a 
judgment. 

 

An initial matter -- there is no such thing as a second or successive claim; 

there are only second or successive motions.  As the Supreme Court explained in 

the analogous Section 2254 context, “AEDPA uses the phrase ‘second or 

successive’ to modify ‘application….’ [it] cannot be read to modify ‘claims.’”  

Magwood, 561 U.S. at 334.  There exists no reason to treat the term “motion” 

differently, where federal prisoners must seek authorization to file a “second or 

successive motion.”  28 U.S.C. § 2255(h). 

Magwood left open the question of whether a petitioner who obtains a grant 

of habeas relief as to his sentence is able to challenge his underlying convictions in 

a subsequent § 2255 motion. 561 U.S. at 341 & n.16.  Applying the Court’s 

reasoning, however, should lead to the conclusion that where a new judgment 

occurs, no claim can be second or successive. 

As Magwood held, the “existence of a new judgment is dispositive” in 

determining whether an application is second or successive.  561 U.S. at 338.  

Admittedly, federal habeas for state prisoners is explicitly directed to those “in 

custody pursuant to the judgment of a state court.”  E.g., 28 U.S.C. § 2254 (a), 

(b)(1), (d), (e)(1); 28 U.S.C. § 2244(a).  Nevertheless, while Section 2255 plays a 
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bit faster and looser with the terms “sentence” and “judgment,” there is no good 

reason to come to a different conclusion.   

Subsection (a) refers only to defects with federal sentences: 

A prisoner in custody under sentence of a court established 
by Act of Congress claiming the right to be released upon 
the ground that the sentence was imposed in violation of 
the Constitution or laws of the United States, or that the 
court was without jurisdiction to impose such sentence, or 
that the sentence was in excess of the maximum authorized 
by law, or is otherwise subject to collateral attack, may 
move the court which imposed the sentence to vacate, set 
aside or correct the sentence. 

 
28 U.S.C. § 2255(a).   However, Subsection (b) recognizes that judgments may 

have defects cognizable in a Section 2255 motion as well: 

If the court finds that the judgment was rendered without 
jurisdiction, or that the sentence imposed was not 
authorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement of the 
constitutional rights of the prisoner as to render the 
judgment vulnerable to collateral attack .. . . 

 
This usage creates no distinction between 2254 and 2255, because there is 

no difference in meaning.  The language of Section 2255 consistent with the well-

established case law explaining that the terms are interchangeable.  Burton v. 

Stewart, 549 U.S. 147, 156 (2007) (“‘Final judgment in a criminal case means 

sentence.’”) (quoting Berman v. United States, 302 U.S. 211, 212 (1937) (“The 
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sentence is the judgment.”)).  To refer to specifically to a decision on guilt or 

innocence only, the courts use the term “adjudication of guilt.”  Deal v. United 

States, 508 U.S. 129, 132 (1993) (“A judgment of conviction includes both the 

adjudication of guilt and the sentence.”).  Congress recognizes this, describing a 

state-court decision on a claim that could lead to relief as an “adjudica[tion] on the 

merits.”  28 U.S.C. § 2254(d).    But “there is only one judgment, and it is 

comprised of both the sentence and the conviction.”  Insignares v. Sec’y, Fla. 

Dep’t of Corr., 755 F.3d 1273, 1281 (11th Cir. 2014) (emphasis added). 

The vast majority of circuits agree that “[i]n light of Magwood, we must 

interpret successive applications with respect to the judgment challenged and not 

with respect to particular components of that judgment.”  Johnson v. United States, 

623 F.3d 41, 46 (2d Cir. 2010); see also In re Brown, 594 F. App’x 726, 730 (3d 

Cir. 2014) (quoting Suggs, 705 F.3d at 287-88 (Sykes, J., dissenting)).  It is the 

strength of their reasoning, and not mere numbers, that should lead this Court to 

join them. 
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B. Resentencing creates a new judgment. 

Section 2255(b) illustrates that federal courts cannot grant any relief, even 

relief directed only to the sentence, without entering a new judgment.  If relief is 

warranted, “the court shall vacate and set the judgment aside and shall discharge 

the prisoner or resentence him or grant a new trial or correct the sentence as may 

appear appropriate.”   

Mr. Jones had been resentenced, resulting in a new judgment.  Murphy v. 

United States, 634 F.3d 1303, 1314 (11th Cir. 2011) (stating that a resentencing 

occurs “where an old sentence is invalidated and replaced with a new one”).  At 

the margins, there may be certain changes that do not qualify as resentencings and 

result in a new judgment.  E.g., In re Lampton, 667 F.3d 585, 588 (5th Cir. 2012) 

(finding motion to be second or successive where life sentence was vacated but no 

resentencing occurred because other life sentence was not disturbed); United States 

v. Garza, No. 14-40828, 2015 WL 5138133 at *3 (5th Cir. Sept. 2, 2015) (per 

curiam), cert denied, No. 15-7552 (May 23, 2016) (no “new judgment” where a 

federal district court vacates and immediately reenters judgment in order to allow 

an out-of-time appeal); In re Martin, 398 F. App’x 326, 327 (10th Cir. 2010) (no 

“new judgment” where clerical error corrected); see also Patterson v. Sec’y, Fla. 

Dep’t of Corr., 812 F.3d 885 (11th Cir. 2016) (Pryor, J., Dissenting) (arguing 
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vacatur of chemical castration order should not reset “second or successive” 

counter). 

These need not concern the court here.  Mr. Jones was resentenced after his 

mandatory life sentence was vacated, resulting in a new total term of 

imprisonment.  A new judgment has been created.  

C. The first Section 2255 motion attacking a new judgment cannot be 
second or successive. 

 

“It follows that, where a first habeas petition results in an amended judgment, 

a subsequent petition is not successive regardless of whether it challenges the 

conviction, the sentence, or both.”  Johnson v. United States, 623 F.3d 41, 46 (2d 

Cir. 2010).  The undersigned urges the court to agree that “the latter of two 

petitions is not second or successive if there is a new judgment intervening 

between the two habeas petitions.”  Cummings v. United States, No. 7:02-CR-72-

B0-1, 2014 U.S. Dist. LEXIS 176044, at *3 (E.D.N.C. Dec. 16, 2014) (quoting 

Wentzell v. Neven, 674 F.3d 1124, 1127 (9th Cir. 2012)).  Because the motion 

itself is not second or successive, no claims therein can be, either.  Askew v. 

Bradshaw, 636 F. App’x 342, 348 (6th Cir. 2016) (explaining that “because ‘a 

judgment in a criminal case ‘includes both the adjudication of guilt and the 

sentence[,]’ . . . the existence of a new judgment permits a new application to 
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attack the sentence, the conviction, or both.’” (quoting King v. Morgan, 807 F.3d 

154, 157-58)). 

The decision in Magwood itself supports allowing attacks to the conviction.  

The Magwood court explained that, although the due process violation raised 

existed at the time of the first habeas petition and could have been challenged 

then, “An error made a second time is still a new error.”  561 U.S. at 339.  This 

analysis can be no less true when a new sentenced is packaged with an infirm 

adjudication of conviction to create a new judgment.  

To reach a contrary conclusion would torture the text of the statute.  Section 

2255 provides a vehicle to challenge defects in “the” sentence.  It’s easy to see that 

“the” sentence means the operative sentence, the one pursuant to which the 

petitioner is incarcerated.  After Magwood, no one would argue that a challenge to 

resentencing proceedings could be second or successive.  But Subsection (B) also 

refers to jurisdictional defects in “the” judgment, and to constitutional violations 

that “render the judgment vulnerable to collateral attack.”  “The” should mean the 

same thing throughout. 
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CONCLUSION 

 The Court should reverse the lower court and remand for a determination of 

the merits of Mr. Jones’s claims. 
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